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Broadcasting Complaints Commission

Coimisidn um Ghearain Chraolachain





Complaint made by: Mrs. Eitne O’Brien McKeown                    Ref. No. 167/08 

	Station: 
 
	Programme:
  
	Date:

	TG4
	Ceart is Coir
	17 April 2008


Complaint Summary:

Mrs. McKeown’s complaint, submitted under Sections 24(2)(a)(fairness, objectivity & impartiality in current affairs), 24(2)(c)(privacy of an individual) and 24(2)(d)(taste & decency, Code of Programme Standards: Section 3.5 factual programming – undue distress) relates to the programme ‘Ceart is Coir’.  Mrs. McKeown states the contents of the programme caused her, as a party directly involved in events (dramatised badly in the programme) extreme trauma in reliving the horror of her father’s murder.  The stress and emotional distress to her has been caused directly by the unfair and unbalanced nature of the programme.  She feels that due care was not taken to ensure viewers were not exposed to undue harm, nor cause undue distress to them.

She also objects to the vilification of her father in the programme.  If the manner in which persons in society are represented is appropriate and justifiable, her father was the Officer of the State who was vilified, the member of the unlawful organisation was practically deified.  This is neither appropriate nor justified.  Balance would have been acceptable.

Station’s Response:

TG4 states this programme was one edition of a historical documentary/drama series that recounted cases ranging over the past seventy years in which individuals were convicted of murder by the Courts, sentenced to death and executed.

Each programme in the series provides background facts on the crime committed and tracks the level of justice the accused person received through the State’s judicial system, with contributions from legal experts and historians.  The series and individual programmes provide a highly impartial and objective view of the crime committed and the judicial process that followed.  None of the stories are told from the perspective of the victim or his/her family.  This editorial stance is consistent across the series.

In the programme complained of, Detective Sergeant Denis O’Brien, the murder victim, was portrayed as a caring, loving family man, a dedicated police officer committed to upholding the Constitution and loyal in every way to the statutes of the State.  The programme did not seek to vilify him or his family and cannot reasonably be regarded as having infringed the codes of taste and decency in its portrayal of him or his family.

The research undertaken by the producers of this programme included available written archive and published sources for the crime, the court case and the subsequent execution.  This research included newspapers, the trial papers and transcripts held principally in the National Archives.  The producers also interviewed Tim Pat Coogan, journalist, historian and authority on this period and well known military historian, Brian Hanly, about this particular case.  The reconstruction of the murder is as true to the actual event as possible.  Any details portrayed in the dramatic reconstruction that may vary with direct personal recollection after 60 years are, in TG4’s view, very minor and cannot be reasonably claimed to provide a picture of events that is substantially different or conflicting with the events that actually took place.  The programme received as much publicity as TG4 and the producers could generate.

Decision of the Commission:
The Commission has considered the broadcast, the submissions made by the complainant and the broadcaster.  The complaint concerns a programme dealing with a murder and the subsequent conviction and hanging of a man for the murder.  On viewing the broadcast, the Commission could understand the complainant’s reaction to the broadcast given her relationship with the murder victim, Detective Sergeant Denis O’Brien.  The Commission would acknowledge her hurt and distress.  However, in assessing the complaint the Commission had to have regard to the context of the programme content; and had to consider the facts and the public interest of the programme content.  

On viewing the broadcast, the Commission noted that it dealt mainly with the prejudice and quality of the evidence in the trial of Mr. Charlie Kerins for murder.  In the opening sequence to the programme, clips from contributions to the programme were included: 

‘I think Irish people are against the death penalty because of cases like this.’  

‘The petition from the reprise of Kerins was the largest petition for the reprieve of anyone who was sentenced to death in Ireland.’

‘It was clear there was only going to be one judgement in this case and that was the death penalty.’
It was evident from the outset that the programme would explore the legal aspect of the trial and execution of Mr. Kerins for the murder of the complainant’s father.  In the opening segment, there was a reconstruction of the murder and the Commission would have to acknowledge that this would cause her distress.  However, the scene must be taken in the context of the programme.  This was a historical programme that looked at a major event in Irish history.  The murder of Detective Sergeant Denis O’Brien was a major event and received huge media coverage at the time.  The programme-maker also informed the viewer of the public’s then reaction to the murder :

‘The attack on Detective Sergeant O’Brien was treated with absolute shock by the Irish public.  Here was a man who was a 1916 hero, a War of Independence veteran, a leading member of the Garda Síochána, attacked on the doorstep of his own home shortly after his children went to school.  His wife seeing her husband being slain in a hail of bullets.  It certainly could not have done the IRA any good.’
A telegram sent to the Detective Sergeant’s brother from Eamonn de Valera was also included:

‘The dastardly murder of your brother who served the Irish people so bravely and devotedly throughout his life has shocked every decent citizen, and filled every mind with anger and with a firm determination that those who are responsible will be brought to account.’

The programme then proceeded to look at the arrest and charging of Mr. Charlie Kerins for murder.  

The Commission noted that there was no content which might be regarded negative of Detective Sergeant O’Brien.  It was clearly stated that he was considered a hero, a talented and capable man who had served his country with honour.  The inclusion of details of his murder was necessary in order to understand the subsequent actions of the Irish Courts at that time.  Detective Sergeant O’Brien’s public position and the nature of his murder are of historical and public interest.  The programme dealt in detail with the case taken against Mr. Kerins, a landmark case in Irish history.  The main focus was the prejudice and inadequate evidence in his trial; the injustice of the case conducted by the Irish State.  It was clearly the institutions of the State at the time that were under question.  At no stage in the broadcast was the honour of Detective Sergeant O’Brien questioned.           

On viewing the broadcast, the Commission was of the opinion that the use of re-enactments was typical of this genre of programme.  The Commission can understand the complainant’s re-action to such scenes.  While they may have caused the complainant distress, the Commission had to take into consideration the justification and/or public interest.  The programme detailed a highly controversial case in which a man was convicted of murder and hanged.  There was significant public unrest about the decision at the time. The case is of public and historical interest.  The programme chose to explore a controversial case and therefore, the inclusion of the re-enactments was justified by context.  The complaint was therefore rejected with regard to the Code of Programme Standards; factual programming.  
In relation to an invasion of privacy and an assertion of inaccurate facts that amounted to an attack on a person’s reputation or honour, the Commission noted that the complainant was not mentioned or spoken about at any stage in the broadcast.  The programme-makers referred to the fact that Detective Sergeant O’Brien had breakfast with his family on the morning of his murder.  A re-enactment was shown and the viewer could see that Detective Sergeant O’Brien had two daughters.  This was purely factual in nature, with no input included from the young girls.  On this basis, the Commission was of opinion that there are no grounds of complaint under section 24(2)(c)(unreasonable invasion of privacy) and (24)(2)(f)(an assertion of inaccurate facts or information that amounted to an attack on a person’s honour or reputation).     

The Commission was of the view that the programme-makers clearly reflected the criticism and controversy surrounding the case in which Mr. Kerins was convicted and subsequently hanged, in a fair and balanced manner.  The programme was based on historic fact and looked at how the Irish State dealt with justice at that time.  There was no criticism or vilification of the complainant’s father.  On the contrary, the programme-makers stated that he was respected and held in high esteem both in public and political spheres at that time.  The complaint was rejected with regard to Sections 24(2)(a)(fairness, objectivity & impartiality in current affairs), (c)(unreasonable invasion of privacy), (d)(taste & decency; factual programming) and (f)(assertion of inaccurate facts which amounted to an attack on a person’s honour or reputation) of the Broadcasting Act 2001.
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