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Broadcasting Complaints Commission

Coimisidn um Ghearain Chraolachain





Complaint made by: Mr. Peter Weigl                                        Ref. No. 141/08
	Station: 
 
	Programme:
  
	Date:

	RTÉ One
	Fairytale of Kathmandu

Nine O’Clock News
	11 March 2008

 26 March 2008


Complaint Summary:

Mr. Weigl’s complaint, submitted under Sections 24(2)(a)(impartiality in current affairs) and (b)(laws & order), refers to the programme ‘Fairytale of Kathmandu’ and the ‘Nine O’Clock News’.  In submitting his complaint, Mr. Weigl referred to several programmes however, as most of these were outside the time limit for receiving complaints only the ‘Fairytale of Kathmandu’ and the News on 26 March are taken into account. 

Mr. Weigl claims that RTÉ, in the above mentioned programmes and in nearly all of the other current affairs programmes dealing with the ‘Fairytale of Kathmandu’ issue and in its news articles published on the RTÉ web site, grossly misinformed the public about the correct current legal position regarding the issue.  Irish law regarding sexual relations in other jurisdictions is clear and unambiguous:

Sexual Offences (Jurisdiction) Act, 1996

1.—(1) In this Act "a child" means a person under the age of 17 years....

2.—(1) Where a person, being a citizen of the State or being ordinarily resident in the State, does an act, in a place other than the State ("the place"), against or involving a child which—

( a ) constitutes an offence under the law of the place, and

( b ) if done within the State, would constitute an offence under, or referred to in, an enactment specified in the Schedule to this Act, he or she shall be guilty of the second-mentioned offence.  

(2) Where a person, being a citizen of the State or being ordinarily resident in the State, attempts to commit an offence which is an offence by virtue of subsection (1) of this section ("the principal offence"), he or she shall be guilty of an offence and shall be liable on conviction on indictment to a penalty not greater than the penalty to

which he or she would have been liable if he or she had been convicted of the principal offence.

(3) Where a person aids, abets, counsels or procures, in the State, the commission of an offence, which is an offence by virtue of subsection (1) of this section, he or she shall be guilty of that offence. 

 RTÉ – mantralike – ends all news and current affairs reporting as is it did in the film itself with the statement “all the young men involved were above 16 years, the age of consent in Nepal”.  This is grossly misleading for two reasons: 

1.The subject in question, Ó Searcaigh, is an Irish citizen, so clearly the Irish law and age of consent, i.e. 17 years, apply. See quote of Sexual Offences (Jurisdiction) Act, 1996 above. This means: having sexual relations with persons as young as 16 years, as the film clearly alleges, and as O’Searcaigh himself seems to confirm before the camera, means having sexual relations with children and is therefore unlawful.

2. The age of consent to homosexual activity is not 16 years of age in Nepal.  Rather homosexual acts are not lawful according to Nepalese law, whatever the age. 

Referring to the mentioned programmes:

1. In the film ‘Fairytale of Kathmandu’ Mr. Weigl, states that he remembers a specific reference at the end that all of the men/boys involved were above 16, the age of consent in Nepal

3.In various news items, on RTÉ radio and TV and also on the RTÉ web site the misleading incorrect information about the men involved being 16 and over the age of consent in Nepal is repeated ad nauseam, either as a direct statement, or as an indirect quote of Ó Searcaigh.  In the film, Mr. Ó Searcaigh confirmed he had sex with boys that came to his room but the film-maker stressed that none was under 16, the age of consent in Nepal.  

Example:

Wednesday, 26 March 2008 -  http://www.rte.ie/news/2008/0205/osearcaigh.html “In the film, Mr. Ó Searcaigh confirmed he had sex with boys that came to his room but the film-maker stressed that none were under 16, the age of consent in Nepal.”

The complainant states that RTÉ’s misinformation about “16 being the age of consent in Nepal” had a devastating effect on the discussion of the issue: There is hardly a voice defending Ó Searcaigh, be it in radio, TV, the press or the many Internet blogs, which has not included statement: Morally wrong, Ó Searcaigh’s action may well be, but as long as he is not accused of having done anything unlawful (the age of the men involved being above 16, which is the age of consent in Nepal), we have to be tolerant of his actions.... 

RTÉ’s misinformation about the consent issue is undermining Irish law: People were wrongly informed that for them the jurisdiction of other countries would apply in matters of sex tourism – RTÉ is thus undermining the efforts of Irish lawmakers to legislate against sex tourism.

Station’s Response:

RTÉ states that Mr. Weigl’s central claim is that there appears to have been confusion in RTÉ’s reporting of the legal situation in regard to the age of consent in Nepal and Ireland.  Before and after the transmission on 11 March of the documentary ‘Fairytale of Kathmandu’ there was considerable controversy.  The documentary portrayed the poet Cathal Ó Searcaigh apparently engaging in sexual activity with young men, who were recipients of charity being distributed by Mr. Ó Searcaigh.  One of the central issues revolved around whether or not Mr. Ó Searcaigh was engaging in an illegal activity.  The age of the young men or boys was an issue.  It was claimed that all the young men or boys were aged 16 or older and that 16 was the age of consent in Nepal and therefore Mr. Ó Searcaigh was doing nothing illegal in Nepal.

RTÉ state that Mr. Weigl’s central concern is that the age of consent in Irish law is 17 and therefore, if Mr. Ó Searcaigh had sexual relations with a sixteen year old in Nepal he was breaking Irish law.  The relevance of Irish law is that the Sexual Offences (Jurisdiction) Act 1996 makes it a criminal offence to have sexual relations with a sixteen year old outside of Ireland.  Mr. Weigl presumably believes that this central fact was not sufficiently made clear in RTÉ reporting.  It is on this basis that he is claiming that a myriad of RTÉ’s programmes were in breach of requirements in regard to impartiality, objectivity and the maintenance of law and order.  It is RTÉ’s view that all its coverage of the controversy surrounding Mr. Ó Searcaigh was impartial, objective and supported the maintenance of law and order.  RTÉ believe viewers and listeners were made aware that in Irish law the age of consent is 17 and in Nepalese law the age is 16.  Any failure to make this distinction in any individual report or programme was due to the context of the particular aspect of the controversy being discussed.  The audience accumulates knowledge over the range of coverage therefore it is not necessary to repeat the full legislative framework in each programme.  The audience was informed about the age of consent in the two jurisdictions and about the law in Nepal in relation to homosexuality. 

Mr. Weigl also refers to the interview with Mr. Ó Searcaigh which was given to Radio na Gaeltachta and broadcast on the main evening news on 26 March.  There was no reference in the news report to the law in either Ireland or Nepal in regard to the age of sexual consent.  The report was an account of Mr. Ó Searcaigh’s interview with RnaG which included two extracts and an interview with the RnaG journalist who carried out the interview.  RTÉ believe the report was fully in compliance with all statutory requirements in regard to impartiality, objectivity and the maintenance of law and order.  
Decision of Commission:

The Commission has considered the broadcast, the submissions made by the complainant and the broadcaster.  The complainant takes issue with the legal references made to the age of consent in the programme ‘Fairytale of Kathmandu’ and the subsequent news reporting by RTÉ.  The Commission noted that in the film it is clearly stated that homosexuality is illegal in Nepal.  It also states that the age of consent is sixteen.  However, such a statement could not determine the bias and/or the contravention of law and order of the programme.  The programme must be considered in its entirety.  

On viewing the broadcast, the Commission noted that the main concern was the nature of the aid given by Mr. Ó Searcaigh to young men in Nepal.  The content was factual and based on the filming of Mr. Ó Searcaigh's life as he lived it in Nepal.  The behaviour of the young men was never in question during the broadcast.  They were clearly shown to be the exploited, the victims.  The unacceptable behaviour was ascribed to Mr. Ó Searcaigh.  The content was factual.  The programme-makers sought to portray exploitation and show how the young men were victims of such exploitation.  In the opinion of the Commission the location of the filming, that of Mr. Ó Searcaigh spending time in Nepal, determined the reference to the age of consent in Nepal.  

There was no evidence in these broadcasts of editorial bias and/or any content which was likely to undermine the authority of the State.  The references to age of consent in Nepal were justified by context and specifically, by the nature of the original broadcast that generated the controversy, ‘Fairytale of Kathmandu’.  The news reports reflected the controversy that had arisen from the broadcast.  In the opinion of the Commission, the film reasonably portrayed, in a matter-of-fact manner, the legal situation in Nepal.  The programme dealt with sexual exploitation, one in which no person was charged or being charged, by the Authorities in this State.  Neither the programme-maker nor the broadcaster were in a position to make such a judgement and therefore, the charge under Irish law as submitted by the complainant is not relevant to the broadcasts.  The complaint was rejected with regard to Sections 24 (2)(a)(fairness, objectivity and impartiality in current affairs) and (b)(law & order).
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