Complaint made by: Ms Patricia McKenna  Ref. Nos. 285/06, 286/06 & 287/06
	Station: 
 
	Advertisement:
  
	Date:

	South East Radio
	Advert – Europe Direct
	October 2006

	Newstalk
	Advert – Europe Direct
	October 2006

	Cork's 96/103FM
	Advert – Europe Direct
	October 2006


Complaint Summary:

Ms. McKenna’s complaints, submitted under Section 24(2)(e)(general advertising codes), relate to an advertisement for Europe Direct.  She submits that the advertisement is political in content and character, is extremely biased and one-sided, and aimed either in whole or in part to influence public opinion in relation to the ongoing public debate on the European Union. 

She states that the advert is capable of influencing people’s attitudes in a general election in which candidates or intending candidates such as herself may be presenting different policies on the EU, or in a future EU referendum which may propose to extend the powers of the EU and the European Commission as the body which has the monopoly of legislative imitative in the Union.

Station's Response:

South East Radio submits that by the time they received the complaint correspondence from the BCC the advertisement had finished running on the station.  Therefore, there was no immediate action the broadcaster could take other than to await the BCC's ruling.

Newstalk submits that they disagree with the view that the advertisements in question were directed towards a political end.  In the broadcaster's opinion the advertisement in question serves to inform members of the public about the EU and to publicise the free phone number where members of the public may access more information about the European Union.  As a member of the EU, it is important for members of the public to seek information on areas such as the workings of the Union.  Regardless of diverse political attitudes Newstalk believe the EU and its institutions are free to advertise these information services.

Cork's 96&103FM submits that they do not believe that the advertisements were in breach of the advertising codes.  In their opinion, the content was no more political than any government information notice which they would carry from time to time.

Advertiser's Response:

The Head of the European Commission Representation in Ireland, Mr. Territt, submits that the advertisements were carried on all local commercial radio stations over three different periods, 10 weeks in the spring 2006, 2 weeks in June 2006 and a further eight weeks in autumn 2006.  The advertising contract is now completed and the advertisements are not being broadcast at this time nor is it planned to re-broadcast them in the immediate future.  

The advertisements in question were designed to inform citizens of the existence of a number of Information Centres (Europe Direct Centres), the website of the Representation of the Commission in Ireland (www.euireland.ie) and the toll-free telephone number which can be used to ask for details on any aspect of the policies of the European Union.  The advertisements therefore inform citizens of the existence of different information sources.

The messages of introduction such as the existence of air passenger rights, the ERASMUS student exchange programme or the existence of legislation on clean water are merely statements of fact that inform citizens of rights that they have acquired by virtue of European legislation.  To describe the message as propaganda is therefore unfounded.

He would also point out that the messages relate to issues that are established in European law, and in many cases implemented under national law.  The legislation and relevant decisions relating to these issues have already been enacted.  There is no ongoing debate in relation to the appropriateness or otherwise of the relevant legislation.  The contention in the complaint that the advertisements could be construed as interfering in the internal political situation in Ireland is therefore incorrect.  In addition, the complainants seem to suggest that the very act of informing citizens of their rights is illegal and against the law.  This contention is extraordinary.  

The complainant mentions the question of future referendum in relation to the European Constitution.  The date for any referendum on the European Constitution in Ireland has not been announced by the Government.  Indeed, in all likelihood, it will not be held for some considerable time.  Neither has a general election been called in Ireland and at the time the advertisements were being broadcast, there was no question of an early general election being called.  Mr. Territt rejects therefore the contention that the advertisements are designed to influence the outcome of a referendum or other electoral contest.

In relation to some of the specific advertisements and their impact, the European Commission Representation in Ireland would comment as follows.  The statements in relation to the reduced cost of phone calls may prompt some member of the public to verify that they are obtaining the best deal from their service providers.  The statement on food safety may lead to more people checking the content of the food that they buy.  Most reasonable observers would agree that students should be informed of the ERASMUS student exchange programme.  These are measures that have existed for many years and have become an accepted part of everyday life.  It is very difficult to see how such statements could be construed as interfering in any political process.

The complainants also suggest that there is an absence of balance in the advertisements.  Again, the EC Representation in Ireland state they find it difficult to understand the complainants logic.  For example, how is the statement on air passenger rights unbalanced?  The advertisement states a fact.  The fact is likely to be of interest to a limited number of airline passengers if they suffer delays in their journeys.  Such passengers will welcome such information while owners and shareholders may find it unwelcome as ultimately it may involve financial loss for them.  However, both passengers and airline interests are made aware of the fact of the existence of these provisions and they are then free to interpret how this law impacts on their interests. 

Equally the EC Representation submit, it is difficult to see how the message on assistance to developing countries and the opening of EU markets to assist such countries is unbalanced.  This policy has led to much criticism from different sectors, especially the farming community.  Legislation on food safety is often criticised for the burden that it places on industry and alleged negative impacts that legislation has had on small food producers.  The messages delivered are, contrary to the claims made in the complaint, balanced, in that they allow citizens to interpret them as they see fit.  Many will see the actions as beneficial, others will see them otherwise.  The advertisements do not comment one way or the other.

Indeed, most of the policies mentioned in the advertisements have drawn criticism from different sectors of society at one time or other.  The essential aspect is that these are now well established policies, enshrined in European law, and are no longer contentious in the sense that they are in place and are being implemented.  Informing citizens of the existence of laws that already exist cannot, at any stretch of the imagination, be considered as political.  

Neither can it be seen as trying to elicit support for such measures.  Support is not necessary if such provisions already exist.  A further factor to consider is that since the 1970s, surveys of opinion have shown that support for EU membership has been at a very high level in Ireland.  Therefore, an advertising campaign to increase support for the EU is not necessary in Ireland.  On the other hand it is necessary to inform citizens of the actions of the EU in different areas and to ensure that citizens are aware of their rights under EU law.  This is the core objective of the advertising campaign.  As it would be impossible to deliver all of this information in short radio advertisements the different information sources are highlighted instead.

It has been the long standing policy of the European Commission not to interfere in internal elections or referenda in Members States.  The Commission is obliged to maintain a Representation in each Member State and through these offices, it provides information on decisions, policies and laws to the press, experts and general public.  The provision of such information is not intended to influence political decisions or electoral contests and there is no proof whatsoever that it does so.

The Representation's actions in informing citizens are being enhanced on an ongoing basis.  It is the Representation's intention to continue its public information campaign using whatever means deemed most appropriate in given circumstances.
IRS state that they are responding on their own behalf; while IRS placed the advertisements referred to on behalf of Europe Direct, it speaks neither for Europe Direct itself nor for the various stations which aired the advertisement.  

It appears that the complaint centres on the issue of whether the advertisement infringed Section 10(3) of the Radio and Television Act, 1988.  The act provides “No advertisement shall be broadcast which is directed towards any religious or political end or which has any relation to an industrial dispute”.  The complaint states that the advert in question was directed towards a political end.  IRS disagrees with that opinion.  It is manifestly evident from the text of each advertisement that its purpose is to inform members of the public about the European Union, and specifically to publicise a free phone number which members of the public can call to to get information.

IRS states that they deem it appropriate and responsible for the EU to seek to inform its citizens about what EU membership means to them.  The fact that certain persons may have a political objection to the existence of the EU and its institutions does not in their view mean that those institutions should be prevented from advertising and informing people about their functions and activities.

The term “political end” is not defined in the Act.  However the meaning of the term was examined in the case of Maurice Colgan v Independent Radio & Television Commission, Ireland and the Attorney General (1966 No.320), decided by the High Court in 1998.  IRS does not believe that the factual statements made in the advertisements fall within the scope of 'political end' as defined in this case.

IRS state that the factual statements made in the advertisement are designed to attract the initial interest of listeners so that they can be informed of the free phone number.  They further state that the advertisements could not be described, for example, as countering suggested changes in the laws of Ireland or a reversal of government policy.  The advertisement contains no references to any such proposed changes or reversals nor are they made in the context of a public controversy or the subject of a current public debate.

In conclusion, the advertisement in question is no more “directed towards a political end” than radio advertisements for the Revenue Commissioners' “Revenue Online” services or for any other government body or organisation that provides services and/or information to members of the public.

Decision of the Commission:  

The Commission has considered the broadcasts, the submissions made by the complainant, the advertising agency, the advertiser and the broadcasters.  The advertising campaign refers in the main to the EU.  In assessing this complaint the Commission had regard to Section 24(2)(e)(general advertising codes) of the Broadcasting Act 2001.  Section 3(1)(ii)(a), which refers to section 10(3) of the 2001 Act, provides that 'No advertisement shall be broadcast which is directed towards any religious or political end or which has any relation to an industrial dispute.'  

In assessing this complaint the Commission has paid particular regard to the decision of the High Court in Colgan v. I.R.T.C. [2000] 2 I.R. 490.    

The Commission noted that the focus of the advertisements is the European Union.  These advertisements were placed by the European Commission Representation in Ireland in respect of a 'European Direct Information' campaign. 

The Commission had to consider the nature of the entity, the European Union and whether it has a political dimension.  The Members concluded that the EU can be said to have a political dimension/be a political ideal.  It in effect governs the EU and its citizens.  Such is clearly stated on Europe Direct's Irish website; 

How does the Union Work?

The European Union is more than just a confederation of countries, but it is not a federal State. It is, in fact, something entirely new and historically unique.  Its political system has been constantly evolving over the past 50 years and it is founded on a series of treaties – from those signed in Paris and Rome in the 1950s to the treaties of Maastricht, Amsterdam and Nice, agreed in the 1990s.

Under these treaties, the member states of the Union delegate some of their national sovereignty to institutions they share and that represent not only their national interests but also their collective interest.

The treaties constitute what is known as ‘primary’ legislation.  From them is derived a large body of ‘secondary’ legislation that has a direct impact on the daily lives of European Union citizens. It consists mainly of regulations, directives and recommendations.
The Commission acknowledges that it is beneficial that a citizen is aware of his/her rights.  The Commission is conscious of the fact that any decision which it makes on this complaint should not have the effect of impeding or restricting the dissemination of information on rights to EU citizens.  But the Commission is also cognisant of the fact that legislation prohibits advertisements aimed towards a political end.  The Commission is of the opinion that the EU can be considered a political ideal and therefore, advertisements directed in favour of, or promoting, such ideal may be considered to be political.  However, informational advertisements not directed in favour of, or promoting, such ideal, may be considered not to be political.  Thus, in the opinion of the Commission advertisements promoting the benefits of the EU are capable of being directed towards a political end within the meaning of the Advertising Codes.  The Commission therefore considered whether the advertisements, the subject matter of the complaint, are informational or promotional in content.   

The Commission carefully considered each advertisement.  It was noted that the text, tone and presentation of each of the advertisements were extremely similar.  It was difficult to divorce one advertisement from the other.  The Members, however, determined that three of the nine advertisements were informational in nature and therefore, on their own, would not have breached the Advertising Codes.  These three items considered to be informational in nature are as follows:

'Did you know that Europe Direct has an expert of panel speakers called Team Europe available to speak and comment on EU policies and developments.  To book Team Europe log onto euireland.ie.  Contact your local Europe Direct Information Centre or free phone [number].  Europe Direct Information; its all about EU.'

'Did you know that the European Union has legislation to protect the environment.  Governments must guarantee their citizens access to clean water and ensure that they breathe clean air.  There are also EU laws in place to protect endangered wildlife.  To find out more log onto euireland.ie or call into any of the Europe Direct Information Centres.  Europe Direct Information; its all about EU.'

'Did you know that there is European Union legislation to ensure that the food you buy is safe, that strict hygiene standards in food production are mandatory across all Member States and that food must be labelled accurately.  To find out more call into any Europe Direct Information Centre or free phone [number].  Europe Direct Information; its all about EU.'
The Commission is of the opinion that these items inform the listeners of the services of the Europe Direct office and of their rights as EU citizens with regard to a clean environment and safe food.  There is no promotional aspect evident.  With regard to the other six advertisements, the Commission acknowledges that while they may be factual in nature, they also contain positive messages about EU policy.  They are not solely informational in nature.  They advocate positively various EU policies and in the main, promote membership of the EU.  For example, 

'Did you know that since 1973 Ireland has received over 55 Billion Euro from the European Union.  This money has supported Irish industries, supplemented farm incomes, helped to build Ireland's motorways and allowed for the upgrading of the railway network.  To find out more log onto euireland.ie or call into any Europe Direct Information centre.  Europe Direct Information; its all about EU.'

'Did you know that telephone calls and airfares cost less now than they did 15 years ago.  European Union Legislation has created more competitive markets and forced down the prices of airfares and telephone calls.  To find out more about the European Union log onto euireland.ie or free phone [number].  Europe Direct Information; its all about EU.'
The Commission noted that Colgan v. I.R.T.C. provides authority for the proposition that it was unnecessary that there is in being an ongoing referendum campaign at the time of advertising when considering the applicability of section 10(3).  

The Commission noted that all of the advertisements were part of a campaign.  It was also noted that the press release on the launch of the campaign stated in its opening paragraph: - 'a new campaign to highlight the different Information services on the EU that are now available to all citizens as well as the benefits that accrue to citizens of the European Union'.  The press release included a statement by Charlie McCreevy who launched the campaign; - "Following the rejection of the Nice Treaty in 2001, Ireland knows only too well the importance of communicating Europe. After the French and Dutch rejections of the Constitution, all of Europe knows it now. This campaign will help not only inform people of the different information sources available but will also show the benefits of EU membership, and provide very practical advice on how to avail of European laws to protect their rights". 

In all the circumstances, the Commission is of the opinion that the advertising campaign, and in particular the six advertisements referred to above espouse positive benefits of EU membership and as such, is promotional in nature.  Thus, the majority of advertisements in the campaign promoted the EU.  The tenor and format of each advertisement was such that one could not be divorced from the other.  The Commission was of the view that overall the advertisements of the campaign advocated and promoted EU membership and therefore, were directed towards a political end.  Such advertising is prohibited.  The complaint was upheld with reference to Section 24(2)(e)(general advertising codes) of the Broadcasting Act 2001.

BCC Board Meeting March 2007
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