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Broadcasting Complaints Commission

Coimisidn um Ghearain Chraolachain





Complaint made by: Ms. Sinéad Dooley                                           Ref. No. 55/08 

	Station: 
 
	Programme:
  
	Date:

	Newstalk 106 – 108 fm
	Your Call
	8 February 2008


Complaint Summary:

Ms. Dooley’s complaint, submitted under Sections 24(2)(a)(fairness, objectivity and impartiality in current affairs) and 24(2)(c)(unreasonable invasion of privacy) relates to a phone call from the programme ‘Your Call’.  Ms. Dooley works in the office of the Minister for Health and Children.  She submits that on 8 February she received a phone call from Ms. Brenda Power, the presenter of the ‘Your Call’ programme and was immediately informed she was live on air.  Despite telling her that the Department ‘s Press office deals with all media queries, Ms. Power told her she would simply ring the private office back if she was put through to the Press Office. Ms. Power then asked to talk to the Minister, and proceeded to interview Ms. Dooley about the Minister’s whereabouts and the details of her diary. Finally, Ms. Power asked on air for the Minister’s mobile phone number. 
The complainant further submits that it was quite clear to Ms. Power that she had not consented to the live interview and it was not her role to discuss such issues live on air. The complainant was extremely unhappy that the conversation had begun before she had realised that it was being broadcast live on national radio and she was not aware that there was another caller live on the programme at the same time.  
Ms. Dooley regards the interview which was without her permission, with no forewarning and which sought to discuss confidential matters relevant to her work live on air, as entirely inappropriate, unfair and unprofessional. It is the normal and established procedure that all media queries are referred to Government Department Press Offices. The expectation that details of a Minister’s diary, their whereabouts or their mobile phone number could be broadcast live on air is unreasonable.  She seriously objects to being interviewed without her permission or consent and regards the phone call from Ms. Power as being outside all fair and reasonable broadcasting standards. It also disregards normal and established procedures followed by all other media organisations.
Station’s Response: 

Newstalk 106 – 108 fm state that it has never been the intention of the station to cause upset to any individual.  The sole objective of the ‘Your Call’ feature has been to focus on health and health care issues and to attempt to get answers for the hundreds of victims of the health service who have contacted Newstalk and ‘Your Call’ with their experiences.

Newstalk has attempted to make contact with those senior decision makers within the Department of Health on a number of occasions.  To date the station states that they have been unsuccessful and that they regret that as part of the process that they are obliged to initially speak to administrative staff, such as Ms. Dooley. 

The following is an account of the circumstances which led to the matters which have become the subject of this complaint and serves to demonstrate the level of frustration that the station states it has experienced in attempting to get answers for the listeners who feel they do not have a voice in accessing Government Departments.

‘Your Call with Brenda Power’ is a phone-in programme.  The general public have full access to the programme and drive the editorial direction through calls and text messages.  The ‘Get it Sorted’ slot on ‘Your Call’ started on Newstalk last November.  It originated when it came to the station’s attention that one of the widows of the fire-fighters in Bray who had been killed on service, complained that she still had not received her husband’s final pay-cheque from Wicklow County Council (W.C.C.).  The station pursued the matter with the W.C.C., however, initially, they only provided the station with a press statement which didn’t directly address the widow’s situation.  When no progress was made, the station decided to make calls to the Council on air and it was only then that the situation was resolved, resulting in the widow receiving that final pay cheque.

The station submits that the success of this particular item prompted other listeners to get in contact in relation to their particular problems and requested that the station try to ‘get it sorted’.  Problems ranged from poor TV cable services, bad housing conditions to criminal justice issues.  However, it quickly became apparent to Newstalk that the issue that affected the majority of its listeners was the state of the health service.  Never before had the station received such an unprecedented volume of texts, calls and e-mails about any one issue and the station therefore took a decision to focus on the health system. 

The messages to the station came from people who themselves or their loved ones needed urgent medical attention.  They were getting excuses, their calls were not being answered, and they were being fobbed off.  Many felt they were being totally ignored.  Meanwhile the health of these individuals was, in many cases, deteriorating.  Newstalk took a conscious decision to provide a platform for those people who had given up on getting answers to their questions and appointments for their problems.  For this the station apologises to nobody.  The station lists a sample of stories their listeners have brought to them:

‘Craig’, a manic depressive from Wexford texted in to say he had recently moved to the Wexford area and was feeling low and found it very difficult to get help.  He wasn’t the only on to complain about the lack of ‘out of hours’ mental health services.  Bridget O’Keeffe, Chairperson of ‘24/7’ spoke of how a 24 hour help line would prevent more suicides in the future.

Another woman phoned to complain about the lack of out of hours GP services in the Shannon area.  She had been waiting for 4 years for the HSE to get back to her about her experiences with ‘out of hours’ GP services.

By January, the cases continued to flood in to the programme and one case in particular, provoked such a strong reaction from, not only the station’s staff, but also Newstalk’s audience that they decided to try to get some answers directly from the HSE, by phoning them live on air, without notice.

That case was related to Caroline O’Dwyer.  Caroline’s 37 year-old husband had died only three months previously leaving her to look after their two young autistic children.  She cried on air as she explained that all she wanted was one hour’s help from a psychologist every week to help ensure that the slow progress she and her husband had made with the children wouldn’t be irretrievably set back by their bereavement after her husband’s death.  She had pursued the HSE, but was told that no services were available;

‘I’m completely heartbroken.  I didn’t know how to tell my children that their Dad had died.  This is the worst crisis for any child like this.  And I asked the HSE for help and they told me no.  There is no help.  I’m terrified that if my children don’t get specialist help, the damage will be long term.’

The station phoned Professor Drumm’s office directly to get answers for Caroline.  They were put on hold for a number of minutes.  A member of staff transferred them to the press office which they accepted.  They were simply looking to find out a date when Professor Drumm would be able to come on air to answer Caroline’s question.  The press officer promised he would check into it.  He e-mailed them later that afternoon to say that the situation had been resolved.  However, Caroline said that such promises had been made to her before and she disputed the claim that such services were in place.  This issue they feel is a vindication of their decision not to read press releases on air.  They pursued the story and eventually Caroline got the services that she required.

Caroline’s story wasn’t the only one that stood out.  The station heard horror stories from right across the country.  They heard of a caesarean section patient with a burst colostomy bag who had to ring her husband to ask him to help her change her bed linen because the nurses were too busy.  They heard of a dead patient lying for hours on a chair in A&E until someone put a blanket over him and left him there.  They heard of a patient dying in a hospital room while a workman’s drill penetrated the wall above his head.  They got phone calls from patients in hospital complaining about being left waiting on hard hospital chairs all night while in pain.

The station heard about appalling psychiatric services around the country.  One man told them about his friend being left six days waiting for a heart operation, even though he was told it would be done within two days.  Another woman found a bowl of vomit under her hospital bed that had been there for four days.  The stories went on and on.  

Joyce Quirke, was eleven weeks pregnant when she rushed to hospital thinking she was about to miscarry.  She had to wait 3 hours to a see a doctor.  Her ultimate outcome was a positive one.  However, she had been terrified because she had had a miscarriage in the past.  Her mother phoned Minister Harney’s office and Professor Drumm’s office before she was given an apology.  She would urge everyone to pick up the phone and complain.

Melissa, a caller who told of her then 8 month old child getting two different infections while in hospital because she was on such a long waiting list to get a heart operation.  Her daughters operation has been cancelled six times already and was told that she had three hours to live because of the infection.  She said she was more ‘petrified’ about her getting another infection than she was at the prospect of the heart operation on the now two year old.

Apart from Caroline, none of the many, ongoing, HSE related stories have been rectified by the HSE or the Department of Health, when contacted by Newstalk.

As a station, it was decided that because of the volume of calls and e-mails the station was receiving in relation to the health service that this issue deserved a station-wide focus for one day, 20 February.  The title of the special programming ‘Health Famine’ was inspired by a listener’s description of the state of the health system.

The station received hundreds of e-mails, texts and phone calls from both patients and those working within the health service.  It is important to point out that this special programming highlighted both positive and negative aspects of the service.  

On 21 February, ‘Your Call’ held a debate which ran for the entirety of the ‘Your Call’ programme.  Both the Minister for Health and the Head of the HSE, Professor B. Drumm, were invited to participate – both declined.  In the course of this live debate, the following comments were made: - 

Consultant Cardiologist Maurice Nelligan called on Prof. Drumm to step aside: ‘I know no Doctor in the country who agrees with Professor Drumm that we have too many beds.  I think Professor Drumm could take some time off to contemplate that as well.’ 

 He went on to say: ‘I think the level of confrontation is so great now that I don’t see meaningful reform coming.  You can’t fight everybody...and expect to get co-operation through the system.  I think the level of trust that is necessary there has broken down’.  

Professor Ray Kinsella, Healthcare Economist and Analyst, predicted that over the next 5 years ‘we’ will move from a period of confrontation into an ‘abyss of cutbacks, not just in prospective new services that are desperately needed but of existing services.  ‘We’re facing cutbacks the like of which we haven’t seen yet.’ 

Healthcare in Ireland is possibly the issue of greatest concern to all citizens and the continued refusal of senior health officials to engage in an attempt to resolve the serious problems experienced by the station’s listeners, the tax payers, is representative of the scandal that is the health system.  No issue has been, and continues to be, afforded so much coverage in national and local media.  No issue has prompted such debate.  No issue has been the source of so much frustration, anger and outrage.  The words ‘systemic failure’ are used repeatedly by those responsible for a system which is broken down because the promises that were made, and the undertakings, were not delivered on.

The station submits that while thousands of people seeking urgent medical attention are sick (and sicker with worry) those who have responsibility for the health system are complicit in a cover-up of the real situation that exists out there.  The greatest indictment of our health system is the expenditure on the cover-up, the obfuscation, the spinning, the deflection away from the core issues.  And worse still, if a media organisation does not ‘play the game’ according to the media advisors and consultants appointed by those with the responsibility for the health services in this country, but paid for by the Irish people, action is swift.  

As far as the station is concerned, they have done everything in their power to ensure that they have been fair, objective and impartial in investigating and dealing with the serious issues, the subject matter of this complaint.  In particular, Newstalk believes that they have at all times used their best endeavours to ensure that the Government, the Minister for Health and Children, her Department and the Health Service Executive are given every opportunity to express their views on the various issues that arise from day to day.  The station states that unfortunately, there is a blunt refusal on the part of the Government and the Minister for Health to discuss serious issues live on air.  Rather, they prefer to let their Press Officers and junior officials handle all enquiries in the first instance.  The station’s experience is that when they try to pursue caller’s stories that are in the station’s opinion very much in the public interest, that they are met with resistance by appointed spokespersons.  Then when they pursue the matter further, other more junior people are effectively offered up as sacrificial lambs.  This is not the station’s choice; it is clear that this is a deliberate decision of the Government, the Minister for Health, the HSE and their Press Officers/Advisors.

The station rejects the allegation that they have been guilty of encroaching on the privacy of individuals.  The station has at all times tried to conduct its enquiries in a fair, balanced, courteous and professional manner.  At all times the officials at the Department of Health were advised that they were talking to Brenda Power from the ‘Your Call’ programme on Newstalk and were live on air.  The station submits that all the people they have tried to contact are employed by the State at the taxpayers’ expense and surely, the station is entitled to investigate and pursue the stories of the day in the public interest.

The station further submits that when they informed the Government Press Secretary that they intended continuing with their campaign to expose serious failings in the health service, that they were informed that state advertising contracts could be pulled from the station.  In the station’s opinion, this was a naked threat to interfere with their independence and their right as a licensed broadcaster to freedom of expression.  As the station campaign continues to highlight and expose serious failings in the health service, the threat had been followed through and a state backed advertising campaign has been pulled by the HSE, causing the Station serious loss of revenue.  In the meantime, the station states that a decision has also been taken by the HSE to cease all media communication with Newstalk including supplying press releases, processing queries or interview requests, thereby denying the station’s listeners that public service information they are entitled to receive.  

There is no body or organisation or forum that will take complaints from those people who daily are being denied the care they, in so many cases, urgently need.  It is the intention of Newstalk to continue to be the voice of those people who want to let their truly awful stories be told.  While the station has noted and carefully considered the complaints, they are satisfied that they are entitled to continue with their campaign in the public interest.

Decision of Commission:

The Commission has considered the broadcast, the submissions made by the complainant and the broadcaster.  The complaint concerns a discussion about hospital services and hygiene and a phone call made live on air by the broadcaster.  In assessing this complaint, the Commission had to consider Sections 24(2)(a)(fairness, objectivity and impartiality in current affairs) and 24(2)(c)(unreasonable invasion of privacy) of the Broadcasting Act 2001.

24(2)(a) of the Act of 2001 requires the broadcast treatment of current affairs, including matters which are either of public controversy or the subject of current public debate, is fair to all interests concerned and that the broadcast matter is presented in an objective and impartial manner and without any expression of his own views: Provided that should it prove impracticable in relation to a single broadcast to apply this paragraph, two or more related broadcasts may be considered as a whole, if the broadcasts are transmitted within a reasonable period of each other;

24(2)(c) of the Act provides that  in programmes broadcast by him, and in the means employed to make such programmes, the privacy of an individual is not unreasonably encroached upon.  

The Commission firstly considered the issue of privacy; is it reasonable for the complainant to expect privacy in the workplace?  The Commission was of the opinion that it is reasonable for the complainant to expect privacy in her workplace.  The fact that a person works in the civil or public service does not, of itself constitute a waiver of his or her right to privacy in the workplace.  In line with the Broadcasting Act 2001, such a right to privacy does not preclude a broadcaster from making a programme.  However, the broadcaster must ensure that in broadcasting a programme, or in the means of making a programme, he does not unreasonably encroach upon the privacy of an individual.  

The Commission acknowledges that broadcasters have editorial independence and choose the subject matter of its programming.  A listener can often hear a story of human-interest, one being told from the personal perspective.  What is important to the Commission is that the broadcaster treats the subject matter of its programming in an impartial and objective manner. 

The Commission also acknowledges the right of a broadcaster to undertake investigative journalism and the public interest that such programming may have.  The Commission respects this right to freedom of expression.  However, a broadcaster’s right to freedom of expression is limited by the requirement to treat current affairs in a fair, impartial and objective manner and by an individual’s right to privacy, under Sections 24(2)(a) and 24(2)(c) of the Broadcasting Act 2001 respectively.

The Commission noted the submission of the broadcaster that the station found it difficult to get the relevant Government officials to participate live on air during the programme.  The station is still entitled to cover the story.  Nevertheless, in doing so, the broadcaster is obliged to be fair to all interests concerned.  The fact that the relevant Government members or officials did not consent to participate live on air, did not circumvent the broadcaster’s responsibility to ensure that the content was fair and impartial and that the means of making the programme were fair, and did not unreasonably encroach on an individual’s privacy. 

The Commission noted that the presenter called the offices of the Minister of Health while she was live on air, a practice known as ‘cold-calling’.  

The subject matter under discussion was hospital services and hygiene.  The following is a relevant extract from the programme.  

Presenter: Joyce hello there.
Joyce: Hi Brenda. 
Presenter: How are you doing Joyce, tell me your story?
Joyce: Well I'm sixteen weeks pregnant at the moment and about five weeks ago I had a bit of a scare, so I was eleven and a half weeks pregnant at the time. It was a Saturday night at about 11:30 and I went into a maternity hospital in Dublin, which I was attending. So I went into the emergency room. I waited for about 20 minutes and I saw the nurse. I told her what had happened and she said I could see a doctor in about 20 minutes. I basically thought I was having a miscarriage, so I was extremely worried. So anyway about, I sat there waiting, and after 20 minutes I realised the doctor had actually gone from the emergency room. Now there were 4 others waiting as well. So anyway I waited and waited, I was with my husband, I was sitting on a hard chair in the waiting room, very upset, so anyway, finally the doctor came back down and he said, he apologised and said he was sorry, that there were two doctors on that night, one was upstairs covering all the caesarean sections that came in and that the doctor who was in the emergency room had to go and cover each time a section came in. So basically people who are in the emergency room were waiting for this doctor as he was going up and down. Now section, when he went up he was gone for the guts of an hour. 

Presenter: Right. 
Joyce: So anyway we sat and sat and waited and so at around I suppose two o'clock I said to my husband we should just try and get a cup of tea or something you know, so he went off and asked the security guard at reception, he said there was nothing, you could walk down the road to a garage down the road if you wanted to get something, so we didn't really want to do that at two in the morning. I didn't want my husband going off. I didn't want to be sitting on my own either, waiting, so he came back and he said, he told me this and I said is there no vending machine even you can get a snack or something? And he said no, and he said also the doctor had just gone up again and he'll be another hour. So finally about twenty past three we were waiting over three hours, nearly three and a half hours at that stage, I was seen by a sister who'd come down from one of the wards because she knew there were people waiting to see a doctor and so I finally went in and I had a scan. Thankfully the outcome for me was good and everything was fine but I had a pretty horrible wait there you know, not knowing if the baby was ok or whatever. So a few days later anyway my mother got onto Mary Harney's office to complain and didn't get a very positive response there so she rang Professor Drumm's office, spoke to someone there who was very nice, very understanding, very helpful, so that was nice to get a good response at least. And she passed on the complaint and the Master of the hospital involved rang me a day later and he was very nice, apologised, said he was very grateful that we had complained because a lot of people don't, and he said it actually makes a big difference when you do, that it had rattled a few cages. So I just thought it was worthwhile letting people know that it is actually, you know, pick up the phone and complain about these things, not to go off and just give out about them, but to actually complain it does make a difference. You know we're all just sort of accepting. 
Presenter: Massive, yes, yeah. So you had to ring Mary Harney's office and Brendan Drumm's office before you got an apology? 

Joyce: Yes, yes. And even the doctor on the night as he was about to, he literally was sprinting off to do these sections. He came out of the room, apologised, I'm really sorry he said there's, there are two doctors on tonight he said. It's just a really bad system. And I felt very sorry for the staff because they're, when you actually get to see somebody you can't complain about the care I have to say, in my case anyway. That I had had a previous miscarriage, this is my fourth pregnancy. 

Presenter: Sorry to hear that. 

Joyce: So I was extremely worried because of that as well you know, so I just thought you know... 

Presenter: It's worth persisting. Well I know, tell me about it. I mean we've been through to Brendan Drumm's office on quite a number of occasions now trying to get, trying to get somewhere on behalf of Caroline who's looking for psychiatric intervention for her autistic children and you know, getting actually nowhere, getting absolutely nowhere until you threaten to go out and doorstep him. But, it is ridiculous that you had to go to those lengths. 
Joyce: Well it is, but I'd just, I think you know, to be honest it was my mother who made the complaint and she said to me ring up and I've two other young children here and I says I cannot, I've just, I was relieved it was over. It was a bit of an ordeal and she says well look, I'm going to do it. But just on the MRSA topic as well, my sister had a baby in that same hospital two years before and heard the umbilical cord after a few weeks of being at home didn't look right so she brought the baby back in and a junior doctor who was there looked at it and said that she had tested it and she said that she had found a little bit of the MRSA bug on the baby's cord. 

Presenter: Oh my God! 

Joyce: So that's just another example, just with the MRSA thing so topical today. 
Presenter: That's an open wound that you can't avoid. 
Joyce: Yes, yeah. 
Presenter: But anyway, as you say the point you're making is that once you get treatment it's the best of treatment and the people are doing the best they can. 

Joyce: It is, it is. 
Presenter: So they're not the ones actually who should be taking it in the neck? 

Joyce: No. 
Presenter: For the inadequacies. They're not the ones. They shouldn't be held accountable, the doctors and the nurses in fairness to them. 
Joyce: Absolutely. The Master of the hospital himself said to me look, you know, I know about all these problems he said, I am campaigning all the time, I'm at the HSE. I've heard him on the radio and he is actively campaigning to try and change these things and so I feel sorry for the people who are working in the hospitals because they're the people who are getting the brunt of this I suppose when people are left waiting in bad conditions. 
Presenter: So you need to make a complaint. But who do you complain to? It's the Minister for Health isn't it?  Ultimately, it’s the Minister for Health?
Joyce: Well it is but to be honest, when my mother spoke to Mary Harney's office the response was very negative and the person involved just said oh, did you expect you know a cafe open or you know, it was this sort of attitude. 

Presenter: Really? 
Joyce: Yes. 

Presenter: I think we'll ring Mary Harney's office now. 

Joyce:  Yeah. 
Presenter: I think we'll ring Mary Harney's office now and see if we get a similar response because you know, this is the kind of reaction we're getting from Seán Haughey's office as well. We don't have to talk to you, go away. (Ring, ring) That's Mary Harney's office ringing there now. 
Ms. Dooley: Hello, Minister's office. 

Presenter: Good morning, my name is Brenda Power, I'm calling you from Newstalk radio. You're live on the air at the moment. Could I speak to the Minister please? 

Ms. Dooley: I'm afraid I'll have to put you through to her Press Office. 
Presenter: No, no, no, I said I don't want to speak to the Press Office, I'll just hang up the phone and ring you back. It's the Minister herself I want to talk to please. 

Ms. Dooley: Well the Minister is actually out of the country so she's not in the office today. 

Presenter: I thought she was on her way back today, or yesterday? 

Ms. Dooley: Well last night. 

Presenter: Last night. 

Ms. Dooley: So she's not in the office at the moment. 

Presenter: Will she be back on Monday? 

Ms. Dooley: She is due in the office on Monday. 
Presenter: Excellent. Will you tell her I'll phone then. My name is Brenda Power, I'm calling from Newstalk Radio with a question about the Health Service. Would that be ok if I rang at this time maybe, after ten o'clock? 
Ms. Dooley: Well I'll say you'll have to be directed to the Press Office. You're just through to her diary section at the moment. 

Presenter: Ok. Well can you check her diary and tell me where she's going to be on Monday and I can ring there? 

(Sound of pages turning) 

Presenter: That would circumvent wasting everybody's time. 
Ms. Dooley: It might circumvent wasting everybody's time but there is protocol and I can put you through to the Press Officer if you want to arrange something with them. 

Presenter: No, I don't want to talk to the Press Officer. I would like to know where the Minister for Health will be on Monday so that I can phone. 
Ms. Dooley: Well I'm not at liberty to tell you that. 

Presenter: Do you have a mobile number for her? 

Ms. Dooley: No I don't. 

Presenter: You don't. Ok, well anyway sure pass on the message. 

Ms. Dooley: I will do. 

Presenter: We'll ring back on Monday morning. We'll ring her back on Monday morning. Ok, thanks very much for that. So, are you still there Joyce? 
Joyce: I am 

Presenter: So you were treated with not a great amount of sympathy when you rang the Minister's office? 

Joyce: No. Absolutely not. 
Presenter: That lady was very pleasant to us I have to say, but you didn't get anything like that degree of civility. 
Joyce: No. There was certainly no understanding or sympathy and you know, involved in the call. It was more or less that doesn't sound too bad now you know. That kind of attitude and I don't think people really realise that you're sitting there waiting you know. You hear all the stories but when you're sitting there and you're having these anxious times in whatever situation you might be in, you don't realise until you are actually sitting there waiting how awful it really is you know. And then, that's why I think people should and I don't know, I mean I know that the Master of the hospital involved said that he was going to use the complaint in his campaigning and you know, he'll, in his meetings and whatever so I kind of thought well that's something anyway. You know you kind of feel it's something small that maybe if more people did it. 

Presenter: That's an interesting point before I let you go Joyce, because I think people feel that by complaining to the hospital they're going to, they're going to cast some aspersions if you like on the people who looked after them. In fact from what you say then the hospital would be glad to get a complaint. 

Joyce: Absolutely. 
Presenter: Because they can use that in their, you know, to make their case. Anyway, the point is, and this is what we want to talk to Mary Harney about, it's just not good enough. People like you and people like Melissa and people like Brendan's mother are more fearful of the treatment they will get in the hospital than the illness and the condition that has them there in the first place. That is completely unacceptable that they're more fearful of catching an infection or just being left sitting on as you say, a hard chair for three hours because nobody had time to see you than they are of the actual condition that has them there. That is absolutely ridiculous and somebody has to be accountable for that.  Clearly the hospital's themselves cannot be held responsible to, you know, completely responsible. Obviously everybody takes, has to take a share of accountability but somebody has to take the blame for this and we're going to ring Mary Harney again on Monday and see how we get on. Listen Joyce, thanks very much for that and take care of yourself. I'm delighted to here that at least, an individual complaint made such an impact that the Master himself said this is useful to us, so obviously that is the advice – complain yourself, but in the meantime we're going to keep this up too. Joyce listen, thanks for that. 
Joyce: Ok. Bye bye. 
With regard to Section 24(2)(a), on hearing the broadcast, the Commission was of the opinion that both sides of the issue were not given a fair hearing.  The presenter sided with the caller and stated she would pursue the matter on her behalf.  She uttered statements throughout the piece which endorsed what the caller had said and expressed her own opinion.  Further, the right-of-reply the presenter afforded to the Department was by calling their offices live on air.  The Commission noted that the broadcaster has submitted that they find it impossible to get the relevant individuals from the Departments to come on air.  The Commission acknowledges that Ministers and the Head of the HSE should be answerable to the public.  However, they have a right to decide whether or not to participate in a particular programme.  The fact that they did not consent to participate live on air does not mean that the broadcaster can ignore its responsibility of fairness, and of due care in the means employed to make the programme.  In these broadcasts, the presenter used a method known as ‘cold-calling’.  The consent of the complainant was not sought prior to broadcast.  She was put live on air without any prior notice and without her or her employer’s consent.  

The Commission noted that the complainant worked in the diary section of the Minister’s office and clearly stated that she would have to put the presenter on to the Press Office as that was the protocol.  The presenter responded by saying, ‘I'll just hang up the phone and ring you back’.  The complainant was easily identifiable by her employers, colleagues and friends.  The complainant had no responsibility and /or accountability in the matter at hand.  Therefore, the method of including her in the broadcast could have put her in a precarious position with her employers.  It also placed her in an inferior position to the presenter and the callers to the programme.  She could not respond to the queries of the presenter.  She informed the presenter that she would have to put her through to the Press Officer, the presenter said she would just hang up and phone her back.    The Commission had to consider if such treatment of the complainant was warranted on grounds of public interest.   

The Commission acknowledges that dealing with issues of hospital services and hygiene are in the public interest.  However, cold-calling and airing a discussion with an individual who has no accountability in the subject matter without her consent, and without her employer’s consent, does not serve such public interest.  The complainant had no authority to speak on the matter on behalf of her employer nor did she have the authority to divulge any information about the Minister’s diary.  She was in a disadvantaged position from the start, irrespective of the fact that she was not the person in authority and/or responsibility.  

The cold-calling and airing of a discussion with an individual who had no accountability in the subject matter without her consent, and without her employer’s consent, could not be considered fair.  The broadcaster should have sought her consent prior to broadcast.  The manner in which the broadcaster compelled the complainant to participate in the programme did not serve the public interest and was unfair to her.  This broadcast did not treat the subject matter and all interests concerned, in a fair manner.

In relation to Section 24(2)(c), the Commission noted that the complainant was put on air without prior notice and/or her consent.  The Commission is of the opinion, that the complainant is entitled to an expectation of privacy in her work place unless there is an issue of over-riding public interest that directly involves her.  In the context of this particular broadcast, the matter being pursued was not one in which the complainant had an involvement, or authority and therefore, there was no question of an over-riding public interest.  The complainant was entitled to decide whether she wished to participate live on air; the broadcaster should have sought her consent.  The Members agreed that Ms. Dooley had a reasonable expectation of privacy and that the actions of the broadcaster amounted to an intrusion which the ordinary person would find objectionable, and some also distressing.   

In these circumstances, it was unreasonable for the broadcaster to assume that Ms. Dooley could not have any reasonable objections to the conversation being broadcast.  In the absence of any over-riding public interest, the means of making this programme were unwarranted.  In the opinion of the Commission, the means employed to make the broadcast resulted in an unreasonable intrusion of Ms. Dooley’s privacy.

The Commission has upheld the complaint under Sections 24(2)(a)(fairness, objectivity and impartiality in current affairs) and 24(2)(c)(unreasonable invasion of privacy).
BCC Complaint Decisions, May 2008
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