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Broadcasting Complaints Commission

Coimisidn um Ghearain Chraolachain





Complaint made by: Mr. Keith McMullen                                         Ref. No. 61/08 

	Station: 
 
	Programme:
  
	Date:

	Newstalk 106 – 108 fm
	Your Call
	22 February 2008


Complaint Summary:

Mr. McMullen’s complaint, submitted under Section 24(2)(c)(unreasonable invasion of privacy) relates to a phone call from the programme ‘Your Call’.  Mr. McMullen is the Press Officer at the Department of Education and Science.  He submits that when the presenter, Ms. Brenda Power, phoned him directly on his mobile telephone and he answered, the radio show put him live on air.  At this point he explained that he did not consent to take a phone call from the show or to be put live on the radio.  He also said that statements had been sent to the show outlining the position with regard to the issue being discussed.  The presenter continued to put questions to him but he further added that he would not discuss the issue live on air and if she wished to call him back afterwards, he would clarify the matter for her.  He then informed Ms. Power that he was terminating the call and did so.

He further submits that the Press Office has consistently assisted the show in relation to enquiries about the particular issue being discussed on the show and as stated, has provided statements setting out the facts of the issue.  The Department endeavours to give every co-operation to all media in their enquiries to the Department.

The complainant believes that the station invaded his privacy and acted very irresponsibly by putting the call live on air without his prior knowledge or consent.  He believes it is totally unacceptable to be treated by a radio station in this manner.

Station’s Response: 

Newstalk 106 – 108 fm state that ‘Your Call’ is a listener driven programme, where members of the public have access to the national airwaves and drive the content.  This is particularly true of the ‘Get it Sorted’ slot which started on Newstalk last November.  It originated when it came to the station’s attention that one of the widows of the fire-fighters in Bray who had been killed on service, complained that she still had not received her husband’s final pay-cheque from Wicklow County Council (W.C.C.).  The station pursued the matter with the W.C.C., however, initially, they only provided the station with a press statement which didn’t directly address the widow’s situation.  When no progress was made, the station decided to make calls to the Council on air and it was only then that the situation was resolved, resulting in the widow receiving that final pay cheque.

The station submits that the success of this particular item prompted other listeners to get in contact in relation to their particular problems and requested that the station try to ‘get it sorted’.  Problems ranged from poor TV cable services and bad housing conditions to criminal justice issues.  However, it quickly became apparent to Newstalk that the issue that affected the majority of its listeners was the state of the health               service.  Never before had the station received such an unprecedented volume of texts, calls and e-mails about any one issue and the station therefore took a decision to focus on the health system. 

The issue ‘Your Call’ was investigating on this occasion concerned a project called ‘Young Mothers in Education’ run by Youth Work in Galway.  This project enables sixty young mothers to return to education by giving them advice and financial supplements for childcare.  The aim is to get the women back into the workforce so that they don’t get stuck in the social welfare trap.  The project is jointly funded by the Department of Education and Science, the dormant funds account of the Department of Community, Rural and Gaeltacht Affairs and through donations from St. Vincent de Paul.  This funding is vital to the project as the money is used to fund childcare for the women while they are attending class.  The broadcast highlighted the fact that the Department of Education had cut the fifty thousand euro funding it provided for the project and attempted to contact the Minister for State for Lifelong Learning, Seán Haughey, T.D., about the matter.  The station submitted the following timeline of how the story was covered: -

Wednesday 6 February

‘Your Call’ first covered the issue on Wednesday 6 February 2008 with Galway based Senator Eames.  The presenter, Brenda Power, also spoke to young mother Kelly, a recipient of the scheme who explained that she would have to stop her education and go on state benefit if the grant was dropped.  The programme phoned the Minister of State’s constituency office and spoke to a member of staff who said that the Minister was unavailable as he was travelling.  Brenda Power said she would try again the following day.

Thursday 7 February
Brenda Power spoke briefly again to Kelly, and then attempted to phone the Minister’s constituency office.  The phone was hung up not once but three times when the station attempted to ask to speak to the Minister.  Brenda Power advised she would try again the following day.  Later that afternoon the programme received an e-mail from the Press Officer of the Department of Education Press Officer stating that the Minister would not discuss the issue with the programme and would not provide a spokesperson.

Friday 8 February

The programme spoke to Ms. Eleanor Clancy, Co-Ordinator of the Project and then rang the Minister of State’s constituency office.  The person who answered tried to transfer Breda Power to the press office but as Brenda Power did not wish to speak to the press office the programme rang them back.  The same thing happened again.  The programme then tried the Department of Education and was put through to Minister Haughey’s office. When the person said they were going to put the call through to the press office once more, the programme hung up.

Monday 11 February

When the programme rang through it got the voicemail of Minister Haughey’s constituency office.  The producer then tried the Department of Education where somebody tried to connect Brenda to Minister Haughey’s office, but the line went dead.  When the programme rang back the call was put through to Minister Haughey’s office who transferred that call to the press office.  When Brenda was put through to the press office the programme hung up and tried again to be put through to Minister Haughey’s office.  When the person said they were going to put the call through to the press office once more, the programme hung up.  

Tuesday 12 February

The programme tried the Minister’s mobile number as he was due to be abroad that day.

Wednesday 13 February

The programme tried the Minister again on his mobile.
Thursday 14 February
The programme tried the Minister’s constituency office and then it tried the Minister’s mobile phone.

Tuesday 26 February

Following over 16 attempted phone calls to Minister Haughey’s office and several e-mails Brenda Power finally got to talk to the Minister at a press launch in Dublin.  Initially his press officer, Keith McMullen prevented Brenda Power and her producer from speaking to the Minister, but he later relented and she got to interview the Minister after the launch.  In that interview Minister Haughey revealed that he was going to meet representatives of Young Mothers in Education and gave a commitment that he would do so within three weeks.  That meeting has since taken place and negotiations are continuing on funding for the project.  Brenda Power’s initial exchange in which the Press Officer prevented her from talking to the Minister and subsequent interview were broadcast on Wednesday 27 February.

As far as the station is concerned, they have done everything in their power to ensure that they have been fair, objective and impartial in investigating and dealing with the serious issues, the subject matter of this complaint.  In particular, Newstalk believes that they have at all times used their best endeavours to ensure that Minister Haughey was given every opportunity to express his views on the story in question.  

The station noted that the complainant Mr. McMullen claims that the departmental press office has consistently assisted ‘Your Call’ in relation to enquiries about the issue being discussed on the show.  The station would submit that this did not involve getting the Minister to go on the programme.  The Department refused to provide a spokesperson and/or the Minister to talk about Young Mothers in Education.

The station states that unfortunately, there is a blunt refusal on the part of the Government and the Minister for Health to discuss serious issues live on air.  Rather, they prefer to let their Press Officers and junior officials handle all enquiries in the first instance.  The station’s experience is that when they try to pursue caller’s stories that are in the station’s opinion very much in the public interest, they are met with resistance by appointed spokespersons. 

The station rejects the allegation that they have been guilty of encroaching on the privacy of individuals.  The station has at all times tried to conduct its enquiries in a fair, balanced, courteous and professional manner.  At all times the officials at the Department of Education and Science, press officers and constituency office workers were advised that they were talking to Brenda Power from Newstalk and were live on air.  Mr. McMullen is a press officer employed by the State at the taxpayers’ expense.  Therefore, surely the station is entitled to investigate and pursue the stories of the day in the public interest.

While the station has noted and carefully considered the complaints, they are satisfied that they are entitled to continue with their campaign in the public interest.

Decision of Commission:

The Commission has considered the broadcast, the submissions made by the complainant and the broadcaster.  The complaint concerns the phone calling of the complainant live on air by the broadcaster, and the inclusion of the discussion in the broadcast without his consent.  In assessing this complaint, the Commission had to consider Section 24(2)(c) of the Broadcasting Act 2001, which requires that a broadcaster, ‘in programmes broadcast by him, and in the means employed to make such programmes, the privacy of an individual is not unreasonably encroached upon’.  

The Commission firstly considered the issue of privacy; is it reasonable for the complainant to expect privacy in the workplace?  The Commission was of the opinion that it is reasonable for the complainant to expect privacy in his workplace.  The fact that a person works in the civil or public service does not, of itself constitute a waiver of his or her right to privacy in the workplace.  In line with the Broadcasting Act 2001, such a right to privacy does not preclude a broadcaster from making a programme.  However, the broadcaster must ensure that in broadcasting a programme, or in the means of making a programme, he does not unreasonably encroach upon the privacy of an individual.  

The Commission acknowledges that broadcasters have editorial independence and choose the subject matter of its programming.  A listener can often hear a story of human-interest, one being told from the personal perspective.  What is important to the Commission is that the broadcaster treats the subject matter of its programming in an impartial and objective manner.  

The Commission also acknowledges the right of a broadcaster to undertake investigative journalism and the public interest that such programming may have.  The Commission respects this right to freedom of expression.  However, a broadcaster’s right to freedom of expression is limited by an individual’s right to privacy under Section 24(2)(c) of the Broadcasting Act 2001.

The Commission noted that the presenter did inform the listeners that the relevant Government officials would not participate live on air during the programme.  The station is still entitled to cover the story.  Nevertheless, in doing so, the broadcaster is obliged to be fair to all interests concerned.  The fact that the relevant Government members or officials did not consent to participate live on air, did not circumvent the broadcaster’s responsibility to ensure that the means of making the programme were fair, and did not unreasonably encroach on an individual’s privacy. 

The Commission noted that the presenter called Mr. McMullen while she was live on air, a practice known as ‘cold-calling’.  The presenter was discussing a decision to cut funding of a project in Galway, which supported an education scheme for young mothers, with the Project Co-ordinator.  

In the course of the broadcast item, she informed the listener that ‘we are still hell bent on getting it sorted for [name] and the other 59 young women’.........‘the benefit is immeasurable in terms of these girls lifelong learning for which the Minister is directly responsible.  Now we have been trying the Minister himself on the air.  We’ve left messages on his mobile phone voicemail to no avail.  So now I’m going to ring the Department Press Officer, that’s Keith McMullen.  Brendan will you call him there please to see if we can find out the Minister’s movements over the next couple of days, so that I can go along myself and have a word with him on behalf of Eleanor and Kelly and all the other women effected by this particular stroke of a pen’.  

The listener could then here a phone ringing: 

· Voice answers: Hello

· Presenter: Hello, is that Keith?  Hello.
The listener could then hear the phone go dead.

· Presenter: I think that probably was Keith.  Keith McMullen is Press Officer for the Department of Education.  Brendan will you try again there, just to make sure that we did get the right number.  Just give him another call.  Keith McMullen, Press Officer with the Department of Education Press Office, who remind you is funded out of your tax money with a view, I would have thought, to facilitating access by the media on your behalf to the Ministers whose salaries you are also paying.  So let’s see if we get any joy from Keith McMullen this time. Phone ringing again there...

· Voice answers: Good morning, Keith Press Officer.
· Presenter: Good morning Keith.  Hello it is Brenda Power here from Newstalk radio.  You’re live on the air at the moment.

· Mr. McMullen: Brenda, I didn’t consent to take a call live on air.

· Presenter: Keith, you’re a Press Officer, paid by the Department.
· Mr. Mullen: We sent a statement.
· Presenter: Don’t do statements.
· Mr. McMullen: We sent a statement to you the other day.

· Presenter: You’re a Press Officer, so you’re paid by the tax payers.  I have a query for you, are you going to take it?

· Mr. McMullen: Sorry, I’m not going to Brenda.  I’m not going to discuss this live on air.
· Presenter: You’re not going to take it?
· Mr. McMullen: If you wish to ring back and I’ll clarify the situation for you.
· Presenter: Well, just a quick question, if you have a minute?
· Mr. Mullen: Sorry, I’m not going to discuss it on air Brenda.
· Presenter: I’m not discussing anything.  I just want, I have a question for you that’s all.
· Mr. McMullen: Sorry Brenda, I’m going to terminate this call, sorry. 
· Presenter: You’re going to hang up on me?
The listener could hear the phone go dead.
· Presenter: Yip, he hung up on me.  All I want to know is where is the Minister going to be in the next week or so.  That is all, what functions he is attending, what launches, what public engagements he’s got.  I just want to go along with my microphone and have a quick 5 minute chat with him.  That’s all I want.  Is that too much to ask for?  Just let me know what you think. [number] 
The Commission noted Mr. McMullen was put live on air without due notice and without his, or his employer’s consent.  The Commission also noted that Mr. McMullen stated such to the presenter when she called him live on air.  

The fact that Mr. McMullen is a State employee does not mean he has no right to consent, or not to consent, to participate in a programme.  Further, the fact that he holds the position of Press Officer does not mean he has no right to consent, or not to consent.  The Commission is of the opinion, that he is still entitled to an expectation of privacy in his workplace unless there is an over-riding public interest in a matter that directly involves him.  In the context of this particular broadcast, the matter being pursued was not one which the complainant had any particular involvement, or authority in and therefore, there was no question of an over-riding public interest.  The complainant was entitled to decide whether to participate in the broadcast; the broadcaster should have sought his consent.  The Members agreed that Mr. McMullen had a reasonable expectation of privacy and that the actions of the broadcaster amounted to an intrusion which the ordinary person would find objectionable, and some also distressing.   

On this occasion, the presenter informed the listener that she was calling Mr. McMullen live on air because he was a Press Officer, paid for by the tax payer and he works for the Minister which she said was responsible for cutting the funding of one particular project.  The Commission was of the opinion that such reasoning did not amount to, or sufficiently prove, an over-riding public interest.  The Commission was satisfied that Mr. McMullen had a reasonable expectation of privacy with regard to his workplace.

In these circumstances, it was unreasonable for the broadcaster to assume that Mr. McMullen could not have any reasonable objections to the conversation being broadcast.  The broadcaster identified the complainant and ‘cold-called’ him live on air.  In the absence of any over-riding public interest, the means of making this programme were unwarranted.  In the opinion of the Commission, the means employed to make the broadcast resulted in an unreasonable intrusion of Mr. McMullen’s privacy.  The complaint was upheld with reference to Section 24(2)(c)(unreasonable invasion of privacy).
BCC Complaint Decisions, May 2008
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