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Broadcasting Complaints Commission

Coimisidn um Ghearain Chraolachain





Complaint made by: Mr. Alan Breen                                       Ref. No. 65/08 

	Station: 
 
	Programme:
  
	Date:

	Newstalk 106 – 108 fm
	Your Call
	28 January 2008


Complaint Summary:

Mr. Breen’s complaint, submitted under Section 24(2)(a)(fairness, objectivity and impartiality in current affairs) relates to a phone call from the programme ‘Your Call’ and a discussion on the replacement of Council Tenant’s gates.  The complainant submits that on January 28 the ‘Your Call’ programme, presented by Brenda Power on Newstalk 106, rang Dublin City Council on behalf of a caller to the show.  The caller claimed to be acting on behalf of a City Council Tenant, concerning the replacement of front gates at a Council house in Darndale.  The caller to the programme complained that the original gates had been taken away by the City Council for replacement in October 2006.  He also claimed that he and his partner had made numerous calls to the Housing Maintenance Division to which he claimed they had not received an adequate response.  A conversation ensued between the presenter and the caller in which she asked him what happens when he called the City Council.  The presenter spoke to two administrators in the Department live on air.  One of the administrators subsequently contacted the Press Officer, Mr. Breen, to inform him of this call.  He then contacted Newstalk expressing his dissatisfaction with how the programme was dealing with the Department and in particular, its staff.  

On 29 January 2008, shortly after 10.00am, the presenter of the ‘Your Call’ show on Newstalk 106, Ms. Brenda Power, contacted the Press Office of Dublin City Council, live on air.  As the City Council’s Press Officer, Mr. Breen agreed to take the call.

In the ensuing conversation, he explained to Ms. Power that it is Council policy not to discuss the individual or personal circumstances of any of the Council’s customers, live on air, notwithstanding that the latter may have given their consent to do so. In fact, the caller on the other end of the line stated that he was making the call on behalf of his ‘partner’, who is a Council Tenant. He advised her that he could speak in general with regard to the process one follows when pursuing the status of a Housing Maintenance request, or when querying the delivery of any of the Department’s services. He advised her that all queries should be routed through the Customer Services Centre and he furnished her with the relevant postal address, email address, telephone number and fax number. Furthermore, he advised that if a Customer is in any way unhappy with the response they get from any of a Department, that they could avail of Customer Service Charter, which contains a complaints and redress mechanism containing clear deadlines.

The complainant further submits that during the course of the conversation, Ms. Power persistently harangued him to commit to a deadline when the maintenance issue would be addressed to the satisfaction of her caller. She stated that it was unacceptable to be waiting the length of time the Council Tenant had to endure to get the query resolved. Mr. Breen continuously refused to be drawn on the issue, reminding her of the avenues available to the Tenant that he had already elucidated to her in the conversation. She finally asked if he could put the tenant in touch with the relevant Section to which he responded again that this call should be routed through the Customer Services Centre. She then asked how long it would take to get the query dealt with if the tenant rang in that day. He accordingly advised her somebody would be in touch with the Tenant within a couple of weeks about the status of the query. She then asked him exactly how long this would take and he said ‘within two weeks’.

The telephone conversation ended with Ms. Power thanking him for taking the call. Immediately following the call, Ms. Power totally misrepresented his final comments. She clearly stated to her listeners that he had committed to getting the maintenance request resolved within two weeks, which he clearly hadn’t said. She added that there is no need for this type of bureaucracy, which people encounter in their dealings with organisations like the City Council, or words to that effect. She subsequently advised her caller that she would be checking to see if the City Council had indeed resolved the caller’s maintenance request. This resulted in a flood of queries coming into the Press Office from several customers about various issues they had with regard to the services provided in the City.  He was annoyed with the treatment he had received and he then spoke with the show’s producer and advised her as follows:
The City Council has a dedicated Press Office of eight staff and a long established protocol that media queries are dealt with by Press Office staff and/or senior members of staff.  Furthermore, no individuals business is every discussed with any members of the media, on or off the air, or on or off the record.  It is completely unacceptable in the City Council’s view that Newstalk should actively encourage members of the public to use the radio station to cold-call it’s Departments directly, without routing such queries through the Press Office in the first instance.  

This new approach by Newstalk represents an inexplicable departure from a longstanding and mutually beneficial relationship, based on goodwill and serious reportage on substantive issues.  Up to now we have co-operated with Newstalk on a daily basis, providing spokespersons, very often at short notice, and often at weekends and late at night to speak on various current affairs shows and news bulletins.  

The producer then advised him that the show intended to continue with this methodology of cold-calling Dublin City Council where its customers raise concerns with the station about the services provided to them. He had a subsequent telephone conversation with the Managing Editor of Newstalk who reiterated the sentiments of the producer of the show, notwithstanding that that he agreed with him that the City Council has to date been very disposed towards providing spokespersons for their daily current affairs shows. A review of their record with producers and News Room representatives clearly illustrates their willingness to engage at all times with Newstalk.  This makes the events of the 29 January 2008 all the more disappointing.  

With regard to the above, the basis of his complaint is as follows:

1. The presenter took a call from a third party, claiming to represent a Council Tenant and expected that Mr. Breen would be willing to discuss the personal circumstances of that Tenant, live on air. The tenor of the interview was at all times completely biased in favour of the caller and not remotely impartial as one would expect from any current affairs or news station, which styles itself as ‘having world class broadcasters’. He believes that he was not afforded the entitlement to objectivity and impartiality at any stage during the interview.
2. Following the interview, the presenter completely misrepresented what he had said before he went off the air and he was not afforded a right of reply. In any event, the damage was already done and there was an implicit expectation planted in the minds of the show’s listeners by the presenter, that if customers with queries call the Press Office, they could fast track a response. This was manifestly the case given the inordinate number of calls the Press Office received on non-media related issues following the interview and which it continues to receive on a daily basis since then. This has significantly added to an already onerous media-related daily workload.
Station’s Response: 

Newstalk 106 – 108 fm state that ‘Your Call’ is a listener driven programme, where members of the public have access to the national airwaves and drive the content.  This is particularly true of the ‘Get it Sorted’ slot which started on Newstalk last November.  It originated when it came to the station’s attention that one of the widows of the fire-fighters in Bray who had been killed on service, complained that she still had not received her husband’s final pay-cheque from Wicklow County Council.  The station pursued the matter with the W.C.C., however, initially, they only provided the station with a press statement which didn’t directly address the widow’s situation.  When no progress was made, the station decided to make calls to the Council on air and it was only then that the situation was resolved, resulting in the widow receiving that final pay cheque.

The station submits that the success of this particular item prompted other listeners to get in contact in relation to their particular problems and requested that the station try to ‘get it sorted’.  Problems ranged from poor TV cable services, bad housing conditions to criminal justice issues.  

Newstalk took a conscious decision to provide a platform for those people who had given up on getting answers to their questions and appointments for their problems.  For this the station apologises to nobody.

The issue ‘Your Call’ was investigating on this occasion concerned a tenant of Dublin City Council who had encountered a delay of over two years in getting a set of gates repaired and returned by the Council.  The gates were smashed by vandals while stealing a car.  The Council took the gates and promised to have them repaired and returned within two weeks.  The family contacted the Council many times about the return of the gates but never received a satisfactory answer.  The family were keen to have the gates returned because without them it was unsafe for their two year old child to play in their front garden.  

On Monday 28 January, the programme phoned the maintenance department in Dublin City Council live on air.  After that programme, the producer returned a call to Mr. Alan Breen, Press Officer of Dublin City Council.  The station submits that Mr. Breen was furious that ‘Your Call’ had ‘cold-called’ as he described it, the maintenance department and said he was going to lodge a complaint with the CEO of Newstalk.  He also said he’d instructed the Maintenance Department not to answer the phone the next day.  The producer said if the programme couldn’t contact that department, the programme would have to call him.  Mr. Breen said that if that happened he would say he wouldn’t comment on individual cases on air.

On Tuesday 29 January, the programme phoned Mr. Breen.  He made it clear as he had done the day before that as per the City Council’s Customer Charter he would not discuss a client’s case with a third party, irrespective of Newstalk having that person’s permission or not.

Newstalk believes that if individuals are requesting information relating to themselves and are actively verbalising their consent to discuss the matter on air, then this objection to discuss an individual’s business is null and void.

As far as the station is concerned, they have done everything in their power to ensure that they have been fair, objective and impartial in investigating and dealing with the serious issues, the subject matter of this complaint.  In particular, Newstalk believes that they have at all times used their best endeavours to ensure that Dublin City Council was given every opportunity to express its views on the various issues that arose around this specific issue.  

The station states that unfortunately they have found there is often a blunt refusal on the part of public bodies to discuss serious issues live on air.  Rather, they prefer to let their Press Officers and junior officials handle all enquiries in the first instance.  The station’s experience is that when they try to pursue caller’s stories that are in the station’s opinion very much in the public interest, they are met with resistance by appointed spokespersons.  
The station has at all times tried to conduct their enquiries in a fair, balanced, courteous and professional manner.

Newstalk would not agree with Mr. Breen’s contention that he was harangued at any point.  Indeed on the contrary, he was given ample time to describe the process involved in pursuing the status of a Housing Maintenance request or the delivery of any of DCC’s services.  He was also allowed to time to give out numbers and e-mail addresses for the Customer Services Centre and the complaints and redress mechanism in the Council’s Customer Service Charter.

However, Mr. Breen refused to comment in any way on whether a two year wait for the return of the gates was acceptable or not.  He also believes Brenda Power misrepresented his statement on how long it would take to have the issue resolved.  Near the end of the interview, the presenter said; ‘Brian will ring the Customer Services Department this afternoon, at the number you’ve given and you reckon within a couple of weeks, he’ll have an answer on this?’  Mr. Breen replied; ‘Absolutely, he will indeed.’  

Mr. Breen’s interpretation is that he was saying someone would get back to Brian within a couple of weeks about the status of the query.  Newstalk would contend that Brenda’s interpretation and that of most objective listeners was that the issue would be resolved within a two week period.  Brenda said a little later; ‘Alan has given a commitment, there I think, everyone heard him, that these gates will be with you within two weeks.’

Mr. Breen heard these comments and if he wanted to re-engage with Brenda the programme would have been more than happy to offer him a right-of-reply the following day.  He never made such a request.  Instead he contacted the producer and subsequently, the Editor of the station to complain about what he described as the ‘cold-calling’ of Departments within Dublin City Council.  Newstalk rejects Mr. Breen’s contention that the interview was in anyway biased in favour of the caller.  Mr. Breen was given ample time to give his views.  He adopted a particular position in the interview and maintained it throughout.  Brenda Power would not be doing her job as a presenter if she didn’t question the procedures of the Council, which in this case had manifestly failed their clients, a point never acknowledged in anyway by Mr. Breen.             

Mr. Breen also alleges that ‘there was an implicit expectation planted in the minds of the show’s listeners by the presenter, that if customers with queries call the Press Office, they could fast track a response’.  This might have something more to do with Mr. Breen saying to Brenda near the start of the interview; ‘we can fast track this for you.’ 
Mr. Breen is a Press Officer employed by Dublin City Council at taxpayers’ expense.  Therefore, surely the station is entitled to investigate and pursue the stories of the day in the public interest.  While the station has noted and carefully considered the complaints, they are satisfied that they are entitled to continue with their campaign in the public interest.

Decision of Commission:

The Commission has considered the broadcast, the submissions made by the complainant and the broadcaster.  The complaint concerns a discussion on the replacement of a set of council gates and the phone calling of the complainant live on air, and the inclusion of the conversation in the broadcast without his prior knowledge and/or consent. In assessing this complaint, the Commission had to consider Section 24(2)(a)(fairness, objectivity and impartiality in current affairs):

24(2)(a) the broadcast treatment of current affairs, including matters which are either of public controversy or the subject of current public debate, is fair to all interests concerned and that the broadcast matter is presented in an objective and impartial manner and without any expression of his own views: Provided that should it prove impracticable in relation to a single broadcast to apply this paragraph, two or more related broadcasts may be considered as a whole, if the broadcasts are transmitted within a reasonable period of each other.
The Commission acknowledges that broadcasters have editorial independence and choose the subject matter of its programming.  A listener can hear a story of human-interest, one being told from the personal perspective.  What is important to the Commission is that the broadcaster treats the subject matter of its programming in an impartial and objective manner.

The Commission also acknowledges the right of a broadcaster to undertake investigative journalism and the public interest that such programming may have.  The Commission respects this right to freedom of expression.  However, a broadcaster’s right to freedom of expression is limited by the requirement to treat current affairs in a fair, impartial and objective manner under Section 24(2)(a) of the Broadcasting Act 2001.

The Commission noted the submission of the broadcaster that the station found it difficult to get the relevant Government officials to participate live on air during the programme.  The station is still entitled to cover the story.  Nevertheless, in doing so, the broadcaster is obliged to be fair to all interests concerned.  The fact that the relevant Government members or officials did not consent to participate live on air, did not circumvent the broadcaster’s responsibility to ensure that the content was fair and impartial and that the means of making the programme were fair. 

The Commission noted that the presenter called the offices of Dublin City Council while she was live on air, a practice known as ‘cold-calling’.  The presenter was discussing the issue of the replacement of gates at a house with a caller.  In the course of the broadcast item, she informed the listener ‘we will try the Maintenance Department of Dublin City Council again to see if we can get that sorted for [name].  Brendan will you call them there please.  This is the Press Office’.

The listener could hear a phone ringing, which was then answered:

Female voice: Press Office, Siobhán speaking
Presenter: Good morning Siobhán, my name is Brenda Power.  I’m calling  from Newstalk radio.  You’re live on air at the moment.  We have a query on behalf of a listener.  I was on yesterday to the department there.

Female: You were talking to Alan.  Can you bear with me and I’ll put you through?

Presenter: Sure, thank you.  This is Alan Breen the Press Officer with Dublin City Council.
Mr. Breen: Hello
Presenter: Hello, is that Alan?

....................................

Presenter: ..you’re live on the air at the moment Alan.  You know that we’re pursuing this issue for [names] with regard to their gates.

Mr. Breen: we talked to your producer yesterday Brenda about it.  Well essentially Brenda as I said to your producer, in accordance with Dublin City Council Customer Charter, we do not discuss the personal circumstances of any of our customers with any third party, including your good selves either on or off the air.  And that’s irrespective of whether or not you have the consent of that person concerned..... 
Presenter: He is on the line and this is the way [name], your client, has chosen to pursue this issue.
Mr. Breen: Brenda, sorry just before you continue there.  Now I respect that, that’s fair enough.  But what I’m telling you is that in accordance with our own policy and irrespective of whether [name] is happy to go on the air, we certainly will not engage in a debate on the air about [name’s] individual issue.

Presenter:  It’s not a debate though.  It’s not necessarily a debate.  This is the way, as far as he can see, the only route he has left to him.  He has been ringing and ringing and ringing for two years now and been fobbed off.  Can you understand why he might be getting a tad frustrated?

Mr. Breen: Well let me explain to you Brenda, I mean we can fast track this for you.  Essentially we have a complaints and redress mechanism ok.  Now it is quite simple the format you take to lodge a complaint.  Your caller can contact our Customer Services Department to lodge his complaint and he can do that by telephone, by fax or by e-mail........    
Presenter: Ok, well that’s to lodge a complaint.  But at the moment all he wants to know is when he is getting his gate.
Mr. Breen: Again Brenda let me re-iterate to you that I’m certainly not going to discuss, as we have the policy with any issue relating to any individual, any recipient of our services or any customer, we will certainly not, well just let me also explain to you, we would be very very happy also again through our Customer Services Department, we would be very happy for [name] to get in touch with our Maintenance Department..........

Presenter: Even if it is the case that he is quite happy to pursue it in this way because he feels he has no other resort.

Mr. Breen: As I said to you Brenda, the complaints and redress mechanism is quite simple to follow.  The complainant, their query, their complaint will be dealt with in four weeks.

Presenter: But why are you shunting him down the complaint route.  He simply wants an answer, Alan.  He simply wants an answer that’s all.  Can you get the Maintenance Department?

Mr. Breen: Brenda I’m explaining to you..
Presenter: But don’t make him into a complainant, just give him his gates.
The discussion continued with the presenter querying the complaint process of Dublin City Council.  The presenter also requested that Mr. Breen should get somebody at the Council to give the caller [name] a ring about the gates.  Mr. Breen clearly explained that it is the caller [name] who must ring and lodge the complaint.  The conversation towards the end of the call was as follows: 

Mr. Breen: .......that he will be put through the Customer Relationship Management System and somebody will be in touch with Brian about his request.   
Presenter: How soon?

Mr. Breen: That’s what I’m saying I can’t tell you off hand.  But it will be within the next couple weeks.

Presenter: Next couple of weeks.  Is two years outside the normal time, just hypothetically?

Mr. Breen: Brenda I just need to re-iterate this to you, I’m not discussing it with you ok? 

Presenter: Hypothetically though, is two years what you could expect to be waiting?

Mr. Breen: I’m not going to comment Brenda.  I’ve already pointed out to you that there is a priority attached to every maintenance request......

Presenter: Ok, Alan, so here’s where we are then – [name] will ring you this afternoon.

Mr. Breen: Yes, at the number I’ve given you.

Presenter:  At the number given.  And you reckon within a couple of weeks he will have an answer on this?

Mr. Breen: Absolutely, he will indeed.

Presenter: Brilliant, well that’s good.

Mr. Breen: Ok Brenda.

Presenter: Ok listen Alan, thanks very much for that.
Mr. Breen: You’re welcome.

Presenter: Thank you very much for that.  That’s Alan Breen and thank you very much for taking the call.  Now [name] is that ok?  You ring them this afternoon.  Let me know what they say to you.  Alan has given a commitment there, I think everybody heard him, that these gates will be with you within two weeks, is that ok?.............................

Presenter: glad we could get that sorted for you because it sounds like that is sorted there, thanks to Alan Breen.  I know this is exactly the kind of bureaucracy that people come up against though when they make calls.  They’re sent around the houses to lodge complaints.  Well, there’s really no need for this to turn into a complaint.  It is a straight forward query.  When are the gates coming?  They’re waiting for two years for them.  Anyway, let’s see how Brian gets on with that [number].  And if you think there is something we can pursue for you in this slot, if you’re getting the run around, as I say it doesn’t have to be an earth shattering issue; it doesn’t have to be headline making news.  It can be, but it doesn’t have to be.  If you think there is something we can do for you in this slot, if you are getting the run around, if you’re coming up against red tape and bureaucracy give us a call.  We will get answers for you live on the air.

With regard to Section 24(2)(a), on hearing the broadcast, the Commission was of the opinion that both sides of the issue were not given a fair hearing.  The presenter clearly sided with the caller and stated she would pursue the matter on his and his partner’s behalf.  She uttered statements throughout the piece which endorsed what the caller had said and expressed her own opinion.  Further, the right-of-reply the presenter afforded was by calling the Council offices live on air.  The Commission noted that the broadcaster has submitted that they find it impossible to get the relevant individuals from the Government offices to come on air.  The Commission acknowledges that Government officials are answerable to the public.  However, they have a right to decide whether or not to participate in a particular programme.  The fact they did not consent to go on air does not mean that the broadcaster can ignore its responsibility of fairness and of due care in the means employed to make the programme. 

In this broadcast, the presenter used a method known as ‘cold-calling’.  The consent of the complainant and /or his employer was not sought prior to broadcast.  He was put live on air without any prior notice and/or consent.  He was easily identifiable by his employers, colleagues and friends.  The complainant also had no particular responsibility and/or accountability in the matter at hand.  Therefore, the method of including him in the broadcast could have put him in a precarious position with his employers.  It also placed him in an inferior position to the presenter and the caller to the programme.  The Commission had to consider if such treatment of the complainant was warranted on grounds of public interest.       

The Commission also noted that the presenter misrepresented a statement made by Mr. Breen at the end of the discussion.  On hearing the piece, it was evident that Mr. Breen could not give an exact date on which the caller would hear back from the Council about his query.  Mr. Breen subsequently said that the caller should hear within a couple of weeks from the Council with regard to his query.  In the opinion of the Commission, it was clear that the reference to a couple of weeks related to the response timeframe to the query and not the timeframe for the return of the actual gates.  Yet at the end of the interview the presenter thanked Mr. Breen for getting the issue sorted.  She then proceeded to criticise the Council and express opinion about their service.  The actual date for the return of the gates was never mentioned by Mr. Breen.  The Commission also noted in the response from the broadcaster, that a statement by Mr. Breen is also taken out of context; specifically, ‘we can fast track this for you’.  On hearing this part of the discussion, the Commission is of the opinion that it was evident to the listener that Mr. Breen was referring to the Council’s official procedure that the caller should follow.  He explained to the listener that the Council had a complaints and redress mechanism that had a simple format.

The Commission noted that the presenter was calling the Council on behalf of a caller about gates.  While such a topic may be of interest to the public, the Commission could not determine it to be in the public interest.  Further, even if one could determine that it was in the public interest, cold-calling and airing a discussion with an individual in this manner and without his consent, and without his employer’s consent, does not serve such public interest.  The broadcaster should have sought such consent prior to broadcast.  The manner in which the broadcaster compelled the complainant to participate in the programme was unfair to him as it did not serve the public interest.  Also, it did not ensure that the Council was offered a fair right-of-reply.  This broadcast did not treat the subject matter and all interests concerned, in a fair manner.
The Commission has upheld the complaint under Section 24(2)(a)(fairness, objectivity and impartiality in current affairs).
BCC Complaint Decisions,May 2008
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