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Broadcasting Complaints Commission

Coimisidn um Ghearain Chraolachain





Complaint made by:  Start Mortgages                                        Ref. No. 287/08
	Station: 
 
	Programme:
  
	Date:

	RTÉ One
	Prime Time
	10 July 2008


Complaint Summary:

Mr. Niall Corish’ complaint, on behalf of Start Mortgages, is submitted under Section 24(2)(a)(fairness, objectivity & impartiality in current affairs) and 24(2)(f)(inaccurate facts or information that could amount to an attack on your dignity, reputation and honour). The complainant states that ‘Prime Time’ stated on air that Start had declined to be interviewed for the programme, giving the impression that they were not prepared to be involved.  This statement encouraged viewers to draw adverse inferences with regard to Start.  Start state they informed ‘Prime Time’ of their availability, but never heard back from them.

The investigation report was presented as a single story.  It was in reality a two topic feature.  Both topics were constantly interwoven throughout the screening.  The first topic centred on allegations that a Mortgage Brokerage had assisted a mortgage applicant, in this case the ‘Prime Time’ reporter, in completing a fallacious mortgage application.  In addition, the report alleged that the Mortgage Brokerage had deliberately exaggerated the applicant’s true income details in order to further the mortgage application.  The second topic reported on aspects of Start’s operation and lending practices and included customer interviews and various commentaries about their business.

While Start acknowledges that Mark Little, subsequent to the filmed report, stated that the two items were “two distinct stories”, this disclaimer was entirely at odds with how the two stories were actually presented.  Furthermore, the statement was made after the recordings were aired and was completely ineffective in addressing the negative impressions caused by the amalgamation of both stories.  Both topics were heavily conflated throughout the entire report and Start are of the opinion that too many viewers watching the filmed report, they was inextricably linked to the allegations made against the Mortgage Brokerage, whereas Start would potentially be the victim of any such misdeeds.

Start state that they have had dealings with more than 500 regulated mortgage brokers since the inception of business operations.  The Mortgage Brokerage concerned is just one of these.  Furthermore, the Mortgage Brokerage concerned also deals with most mortgage lenders in the Irish market.

A number of particularly damning statements were made by the reporter, e.g. “How people with such limited means get such big loans in such tough times”.  Most viewers would take the view that Start regularly engage in giving out “easy money” to people who do not have any means of making repayments.  This is a completely inaccurate and damning falsification of Start’s lending practices and a gross misrepresentation of their typical customer profile.

The programme also presented interviews with two Start customers, one of which was recorded anonymously.  During both of these interviews, many incorrect and inconsistent allegations were made about Start’s procedures for property repossession and general customer care.  While Start is restricted by law from divulging any individual customer details, even in response to such misrepresentations, on receipt of limited details of these pre-recorded interviews, Start immediately obtained legal advice and ensured that ‘Prime Time’ representatives were made aware of their concerns in advance of the airing of the programme.  They find it totally unreasonable that no response or acknowledgement of this communication has ever been received from RTÉ, particularly given that they delivered timely responses to all ‘Prime Time’ enquiries within an extremely tight timeframe.

Thousands of people have received loans from Start who could not get a loan from traditional mortgage lenders.  Many larger institutions have been processing so many loans that they could afford to pick and choose.  Any applicant that did not automatically “tick all their boxes” was simply refused.  Many of these customers actually had the capacity to service a mortgage facility and after rigorous assessment, have been given a second chance by Start.  Start fear that in observance of its public service remit, ‘Prime Time’ feels an onus or obligation to damningly report on the so called “sub-prime sector” and as Start is by far the most successful specialist lender in the Irish market, they are always targeted.  Start believes there is a general bias against them.  None of the ‘Prime Time’ programmes that have featured Start have acknowledged the many thousands of satisfied customers who have benefited from taking out a Start facility.  Shockingly, they are portrayed as being in the business of giving money to people who cannot afford to repay it, suggesting that their primary focus is the repossession of family homes.

Station’s Response:

On Friday July 4th (six days before broadcast) the reporter called Start Mortgages to request an interview and was told that an executive from the marketing department would call back on Monday regarding same.  On Monday, Start executive Paul Murphy called the reporter back.  He told the reporter that “we won’t accept the invitation, thank you”.  On Wednesday morning at 9:04am the reporter once again requested an interview with Start via email.  On Thursday, the day of broadcast, at 11:49am, the reporter received a response from Start Mortgages’ Paul Murphy stating “While we appreciate your invitation we have decided not to participate in a recorded interview on this occasion”.  This response was provided after ‘Prime Time’ had submitted all of its questions to Start Mortgages. 

 

Later on Thursday, the day of broadcast, the reporter was handed a fax from Lavelle Coleman Solicitors.  The fax was sent at 3:09pm but the reporter is not sure when he received it.  Until then his dealings with Start Mortgages were by email or phone with Start’s Paul Murphy.  The reporter received no email or phone call from Mr. Murphy or anyone else to tell him that a fax had been sent.
 

This fax did contain an offer to do an interview, but the reporter did not consider it a genuine offer for the following reasons:

A.  The offer was predicated on ‘Prime Time’ revealing the identities of two interviewees who had agreed to speak to ‘Prime Time’ only if they were guaranteed full anonymity.  To fulfil our promise to protect their identity, we furnished the interviewees the highest level of anonymity - blacked out faces, words spoke by an actor’s voice and anonymous interview backgrounds (i.e. interviews recorded in a hotel room rather than a location that may identify the interviewee). According to the fax from Start’s legal representatives, their client was willing to talk only if we obtained “written approval for our client to discuss their account histories on the programme”.  The interview offer was therefore conditional upon the reporter pursuing a process aimed at giving up the anonymity of a source, an impossible condition for any journalist to meet.

 

B.   The offer only related to the cases of those to whom we had guaranteed anonymity.  Start did not offer to change its position in declining to be interviewed about the case of the one former client who did a face-to-camera interview - Mark Rush - and nor did it offer to change its position about declining to do an interview about its business and its business practices.

 

C.   The text of the offer which arrived to the ‘Prime Time’ fax machine with fewer than two hours to the close of business was: “We request that you speak to the borrowers who have made the anonymous allegations against our client and obtain from them written approval for our client to discuss their account histories on the programme.  The borrowers will of course have to receive independent legal advice before providing this approval.  If you are able to obtain written approval in the manner requested Start Mortgages will have a spokesperson on standby to appear on your programme this evening”. 
So even if the interviewees were willing to relinquish their anonymity, which in any case was non-negotiable, the Start offer was conditional on ‘Prime Time’ securing contact with the interviewees, having them secure a consultation with their lawyer, drawing up written permission for them to be identified, and have that written communication delivered to RTÉ ‘Prime Time’ - all very difficult to obtain within such a short period of time.  Start Mortgages executive Paul Murphy had already clearly declined an interview request twice - verbally four days before broadcast and again by email on the morning of broadcast - the manner of this offer, its limitations in scope and above all the conditions did not constitute a genuine offer.

   

D.   Additionally, for Start to comment on those cases it was not necessary to know the interviewees’ identities.  The facts of the case were not in dispute, they were corroborated by checking court records of possession orders granted in the cases, affidavits submitted to the court by Start Mortgages, copies of loan contracts and correspondence between Start and those of its clients who featured in the programme.  In fact, Start’s Mr. Murphy was provided with all of the details in relation to the case of “Annette” that were included in the programme and with the relevant details of the other case (which was not ultimately used in the programme) as well.  The questions that arise from these cases are not unique and likely pertain to many of the cases where Start has secured a possession order against a borrower.  Start could surely have commented in general on the assertions without needing to know the anonymous interviewees’ names.  As the reporter pointed out in his email to Start’s Paul Murphy on Thursday July 10th at 11:18am, the allegations “essentially revolve around the same assertion - that Start is unforgiving when borrowers fall into arrears and that Start is aggressive in pursuing expensive court action”.
  

The stories of malpractice at a brokerage and the ease with which credit can be secured from lenders such as Start Mortgages which accept self certification (the so-called liar loans referred to in the programme) are indeed separate but they are related enough to warrant being contained in the same programme.  The brokers told the reporter that Start had loose lending practices and this was borne out by his loan application.  Despite having no proof of employment and no real proof of income, Start Mortgages was willing to offer loan Approval in Principle for €212,500.  The only evidence of income that Start Mortgages was seeking was three months of bank statements.  It is true that the broker artificially inflated the reporter’s income on the application, but such deceit is facilitated if the rules of the lender are so lax that they don’t look for stronger evidence of income such as - in the case of self-employed - audited accounts or reliable evidence of a savings history. 

 

But while the stories are related, the programme made it very clear that Start Mortgages was not engaged in any shady practices or breaking any regulations.  While ‘Prime Time’ drew attention to Start’s higher interest rates - pointing out that Mark Rush was paying an additional 5.55% on top of the ECB rate (or almost 10% in today’s terms) - and its haste in taking court action compared to other lenders in Ireland - the programme stated on a number of occasions that Start Mortgages were acting within their rights and fully within the law in their practices. 

 

When introducing Mark Rush the reporter said “the terms of the loan agreement were clear, miss your repayments and you could lose your home. Start waited nearly nine months before taking him to court”.  In the context of the single silhouette interviewee (“Annette”) that was broadcast, ‘Prime Time’ said “as Annette’s arrears mounted to over €12,000 Start were acting fully within their rights” in bringing her to court. 

 

RTÉ states that the point that the lender would be the victim was explicitly made in the programme.  Commenting on suggestions by a broker on how to secure a loan beyond the 85% loan-to-value that Start were offering, RTÉ included a comment from financial expert Brendan Burgess that “in this case the victim is quite clearly the mortgage provider because they do not want to lend more than 85% of the price paid for that house”.  At another stage, Mr. Burgess also commented that the broker was showing the reporter “how to fool the lender (i.e. Start Mortgages) and how to fool the regulator”.  

 

Also, Start Mortgages’ Paul Murphy emailed the reporter at 11:49am on the day of broadcast that “we have suspended business dealings with IMC pending a full investigation into the allegations made. We will not be in a position to comment further until this investigation has been fully concluded”.  Later in the day when the reporter spoke to Start’s Paul Murphy, he told him that ‘Prime Time’ intended to run the quote from Start about the suspension of dealings with IMC, something that would have served to further highlight the extent to which Start could be a victim of broker malpractice.  Mr. Murphy asked the reporter not to include that quote and ‘Prime Time’ acceded to his request.

  

As mentioned earlier, Start is one of a few mortgage providers that accept self-certification as evidence of income.  When the reporter applied for a loan, via the Irish Mortgage Corporation brokerage as part of the programme research, his application was based on self-certified income and sent to Start Mortgages. 

 

Documents sent to potential investors in Start Mortgages loans would suggest that approximately 40% of Start Mortgage loans are based on self-certification.  In short, for a substantial percentage of Start Mortgages customers, the company does not seek verification of income details.  The lender also has a significantly higher percentage of borrowers in arrears compared to mainstream lenders and, since it came into the market, has secured significantly more possession orders against its clients than any other lender.

 
The programme contained the personal stories of two people, one of whom RTÉ interviewed the night before broadcast. They emailed queries about that case (Annette) to Start Mortgages’ Paul Murphy at 11:18am on the day of broadcast and Mark Rush at 9:04am on Wednesday, a day before broadcast.  The focus of both stories was essentially the same and the queries they raised with Start and the issues raised on the programme were broadly the same for the two cases - that Start Mortgages was quick to pursue court action, landing the borrowers with extra debt for High Court legal fees in cases where the lender was in little danger of not getting their money back.  As the lender had already turned down a request for an interview, ‘Prime Time’ asked Start to comment by email on the specifics of the cases.  The resulting statements from Start Mortgages’ Paul Murphy and from Lavelle Coleman Solicitors failed to address the queries.  The statement from Paul Murphy did say that there were 13 repossession orders in the past four years and that “repossession is and always will be a last resort for Start Mortgages”.  RTÉ included that statement in the programme. 

 

Regarding the statement in its BCC complaint that Start Mortgages “find it totally unacceptable that ‘Primetime’ deliberately withheld the name of an anonymous interviewee from Start”, RTÉ state that using anonymous interviewees is a practice that is sometimes necessary when dealing with sensitive subjects - personal indebtedness and the experience of being a defendant being one such area where it is very difficult to find people who are willing to tell their story on television.   

 

In the absence of an interview with a Start Mortgages executive, ‘Prime Time’ was careful to corroborate the details of the case included in the broadcast, researching court documents, including affidavits from Start Mortgages.  During their research, interviews with other Start clients, against whom possession orders were secured, corroborated the general picture of Annette’s personal story.  In asking Start to comment on her case, RTÉ stated the facts of the case which are not in dispute (the figures on monies owed were taken from Start’s court affidavits and the figures on valuation were taken from a document sent out to potential investors in Start’s loan book). 

 

‘Prime Time’ put to Start the criticisms that the woman was making.  In an email at 11:18am on the day of broadcast the reporter wrote to Start’s Paul Murphy that the unidentified interviewee “says that Start was aggressive in pursuing court action and unreasonable in responding to her family’s changed circumstance”.   The allegations could have been answered in general terms without having to know the identity of the Start client.  In fact, as mentioned earlier, RTÉ did include the Start statement which said that “repossession is and always will be a last resort for Start Mortgages” and that it had repossessed 13 properties in the last 4 years.

 
Decision of Commission:

The Commission has considered the broadcast, the submissions made by the complainant and the broadcaster.  The complaint concerns a report and discussion on subprime mortgages.  In assessing the complaint, the Commission had to have regard to Section 24(2)(a)(fairness, impartiality and objectivity in news and current affairs) and (f)(inaccurate facts or information that could amount to an attack on a person’s reputation or honour).  The Commission noted the introduction to the broadcast:  

‘Well if you are finding it hard to repay a conventional mortgage then spare a thought for those who borrowed from subprime lenders.  Now this hard pressed minority pay higher rates for higher risk loans and increasing numbers are falling short of their repayments.  And tonight, we want to find out how such people with limited means get such big loans in such tough times.  What happens when it all goes horribly wrong?  Well, we went looking for the human stories behind these statistics and we sent our hidden camera in search of easy money.  The man behind camera was ‘Prime Time’s’ Paul Murphy.’
The reporter Paul Murphy opened his report with:

‘Are people being given loans that they will never be able to repay?  Tonight ‘Prime Time’ brings you inside the Irish Mortgage Corporation and asks are some brokers breaking the rules?  With repossession on Irish houses doubling over the last year to one every working day we look at the toughest end of lending, subprime, where the interest rates are high and lenders can be unforgiving.  We speak to borrowers in default, sued by the largest subprime lender in Ireland, Start Mortgages.  And we see that despite the credit crunch how painless it can still be to get credit and how painful it can be when you can’t pay it back.’
In the subsequent report, there were contributions from legal experts, a financial expert and from two individuals who told of their own personal experiences.  There was also undercover footage of the reporter posing as a ‘potential’ home buyer as he sought a mortgage from brokers working for the Irish Mortgage Corporation.  The report was followed by a studio discussion with a representative of the Irish Mortgage Corporation.

In assessing this complaint, the Commission had to consider the entire broadcast i.e. the report and the subsequent discussion.  The report concerned the subprime mortgage market, currently a hugely topical issue and further, of enormous public interest.  The programme makers decided to look at the mortgage market from this perspective.  This was a legitimate editorial decision to make.  What is important to the Commission is that the programme was presented, and dealt with the subject matter, in a fair and impartial manner.

The Commission noted that the introduction to the programme by the presenter, and the introduction in the report by Paul Murphy, clearly explained the pending content.  The programme would explore two main facets of the subprime mortgage market: firstly, the process of attaining a subprime mortgage and secondly, once the mortgage is attained, the consequences if one cannot pay it back.  There was a clear distinction drawn between these two aspects from the opening of the programme and subsequently, throughout.  The Commission found that it was reasonable that the programme could include these two aspects of subprime mortgages: involving the broker and the lender.  The broker acts as the go-between for the mortgage borrower and the lender.  They are interdependent in such a process.  Further, the matters of subprime lending and house repossessions are real issues in Ireland today, which the broadcaster is entitled to explore. 

On viewing the entire broadcast, the Commission was of the opinion that the subject matter was treated in a fair and impartial manner.  Further, it was fair to all interests concerned.  The presentation and contributions from the various experts ensured that the subject matter was fairly treated.  The viewer was informed of what a subprime mortgage entailed.  It was clearly stated than when used correctly there were no issues.  Issues arise when those who cannot afford the mortgage in the first place get into trouble.  Such contributions included:

‘................Really what we’re seeing at the moment is those who couldn’t afford it in the first place and who really weren’t equipped actually to educate themselves about these types of loans.  You know sometimes they were so desperate to get a loan they didn’t look into the penalties that would arise and unfortunately, I think that is why we are seeing so many cases before the courts at the moment’.
‘What happens when people default on these loans is sort of the perfect storm accumulates because these people are on very, very onerous rates and when they do default, for the most part, people bury their head in the sand and that’s an important factor.  People just don’t confront the fact that they are slipping further into debt’.  

In response to seeing the undercover footage of the meeting with the brokers who had advised the undercover reporter on how to increase his chances of getting a loan, the contributor Mr. Brendan Burgess’ response included:

‘He is showing you here how to fool the lender and how to fool the regulator and that is totally inappropriate’.  
‘You can’t mislead people.  I suppose in a sense she feels she is helping you to get as much money as possible.  In this case the victim quite clearly is the mortgage provider because they do not want to lend more than 85% of the price you paid for that house.’

With regard to the undercover footage, the Commission noted that Start Mortgages was not referred to.  Further, it was clearly stated at all times that the undercover footage was with the mortgage brokers.  The company visuals used were either of Moneyzone and/or the Irish Mortgage Corporation.  The reporter also referred to the staff as brokers at all times.  At the end of Mr. Paul Murphy’s report, the programme switched to the studio discussion with the presenter Mark Little and a Director of the Irish Mortgage Corporation.  At the start of the discussion the presenter stated: 

‘As you saw there, there were two very distinct stories there, two distinct companies, Start Mortgages and Moneyzone which is part of the Irish Mortgage Corporation.  I am joined now by a Director of the Irish Mortgage Corporation...’ 
The Commission accepts the opening line of the presenter, that on viewing the report it was clear that there were two distinct aspects of the subprime mortgage addressed: the broker and the lender.  On viewing the broadcast, the Commission was of the view that the presenter introduced the discussion highlighting the distinction to ensure that the viewers were aware that the pending discussion would relate to brokerage issues.  A representative of the Irish Mortgage Corporation agreed to participate in a discussion and it was important to clarify for the viewers that he represented the brokers.   At the opening of the discussion the presenter asked the Director:

‘...what does it say about your company that your employees were inviting prospective borrowers to mislead their financial situation?’ 

The discussion continued to discuss issues directly related to brokers.  In the opinion of the Commission, this further enforced the distinction for the viewer that the activities of the undercover footage were solely brokerage.

On viewing the entire broadcast, the Commission found that the broker and lender aspects of the subprime mortgage were clearly evident to the viewer.  There was a distinction made throughout the report and the Commission could find no material evidence that confused the roles of the broker and lender.  Further, it was stated that it was the lender who would pay for the actions of the broker.  Also, in the course of the report Paul Murphy stated that Start Mortgages had acted within their legal rights at all times.  Reference was also made to how the mortgage holders can add to their own difficulties when they arise.  Any of the negative comments about the brokerage firm were directed at Moneyzone and the Irish Mortgage Corporation and reported on in that context only.  In the opinion of the Commission, the viewer would not have discerned from the broadcast that Start Mortgages had any involvement in the activities ascribed to the broker Moneyzone.  The activities of both organisations were distinctly delineated.   

The complainant takes issue with the segments of the report that included interviews with two members of the public who had experienced home repossession.  The issue of home repossession has a human aspect; real-life consequences for the home owners involved.  The inclusion of ‘Annette’ and Michael merely reflected this human aspect of the subject matter.  Their contributions were factual; they told their own story.  The viewer was aware that it was a personal recount of events and that there was emotional influence involved.  Given the personal consequences of home repossessions, one could expect such emotional influence.  This could not amount to unfairness to Start Mortgages.  Further, the interviews were only part of the programme.  They must be assessed in the context of the entire programme.  With regard to the issue of anonymity, it is a common practice for broadcasters to grant anonymity to participants in certain circumstances.  This is a decision for the broadcaster.  Further, it is the responsibility of the programme maker to validate contributions.  The complainant requested that he be furnished with the names of the anonymous contributors in order to be able to fully respond to their contributions.  The broadcaster was not obliged to release names.  The broadcaster was obliged to brief Start Mortgages about the issues that would be addressed in the broadcast.  The Commission notes that the broadcaster submitted that they furnished Start Mortgages with the details of the cases of the two anonymous contributors.  On viewing the broadcast, the Commission found that the protection of the identity of the contributor did not amount to unfairness to Start Mortgages.  

With regard to a fair right of reply, in the opinion of the Commission, there was no evidence of unfairness to Start Mortgages in this regard.  This programme reflected an issue of concern in the Irish mortgage market.  The issue of subprime lending is very much in the spotlight and the fact that house repossessions have increased, and continue to increase, is regularly reported on and discussed in the media.    Subprime lending has become a major controversial issue in an international context too.  There is also an important human side to this issue, which the programme reflected.  This programme chose to explore the subprime mortgage market, including looking at the largest such lender, Start Mortgages.  The company was offered a right of reply by the programme makers.  The Commission noted that the company declined the offer outright initially.  On the afternoon of the day of the pending broadcast, Start Mortgages contacted the programme makers informing them they would participate in the programme if the programme makers got written approval from the Start customers to discuss their cases.  While the Commission would acknowledge that a prospective participant should be fully informed of the brief of the programme in which they intend to participate and that they may be consulted about the content, the broadcaster has editorial independence and the Commission must respect this right.  The Commission noted that the programme requests that Start Mortgages made did not relate to the accuracy and/or omission of facts, but rather to how the programme makers were addressing the subject matter.  The Commission found that this did not amount to an acceptance of the programme-maker’s offer to participate.  In the broadcast the reporter stated:

‘Start declined to be interviewed for this programme but they sent in a statement that it had repossessed only 13 properties over the last four years and that the vast majority of Start customers pay their mortgage repayments on time.  Repossession is and always will be, a last resort for Start Mortgages.’    

The company was offered a fair-right-of reply and the above statement fairly reflected the fact that the company declined the programme-maker’s offer.  The conditions of the company’s late offer to participate concerned changing an editorial decision and therefore, did not amount to an acceptance of the programme maker’s offer.  It in effect amounted to a counter offer. 

With regard to inaccurate facts or information, the complainant was not referred to and/or subject to comment in the broadcast.  There was no evidence of an assertion of inaccurate facts or information which constituted an attack on his honour or reputation.  Therefore, the broadcasting regulation concerning inaccurate facts in this context does not apply.

The particular reference to the question ‘how people with such limited means get such big loans in tough times’ and the comment ‘in search of easy money’ in the complainants submission, must be considered in context.  The programme was addressing both the brokerage and lending aspects of sub-prime mortgages.  On viewing the broadcast, the Commission noted that these quotes were borne out by the mortgage negotiations shown in the undercover footage.  The actions of the two brokers proved and endorsed these assertions as did the loan approval in principle of a mortgage for €212,500, a multiple out of proportion to the income of the applicant.  Further, it was clearly stated that the lender was the one being fooled, the one that would suffer due to such broker practices.   

The Commission noted that the veracity of facts were argued by the complainant.  However, the substance of his argument was not sufficiently detailed and also, many points put forward, were open to interpretation.  What the Commission must determine is the fairness and the impartiality of the broadcast.  The Commission is of the opinion that the substantive issues of this broadcast were presented in a fair and impartial manner.  There was no link evident between the activities of Start Mortgages and the activities of the brokers as submitted by the complainant.  There was no evidence of unfairness and/or bias as submitted by the complainant.  The complaint was rejected with regard to Section 24(2)(a)(fairness, objectivity and impartiality in current affairs).
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