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Broadcasting Complaints Commission

Coimisidn um Ghearain Chraolachain





Complaint made by:  Mr. Frank McDonald                                    Ref. No. 361/09
	Station: 
	Programme:
	Date:

	TV3
	‘Paul Williams Investigates – The Battle for the Gas Field’
	2 June 2009


Complaint Summary:

Mr. McDonald’s complaint, submitted under Section 24(2)(a)(fairness, objectivity and impartiality in current affairs), refers to a documentary made by Praxis and broadcast by TV3.  Mr. McDonald states that it was one of the most tendentious pieces of television he had seen in a long time.  The entire thrust of the programme seemed to be to highlight intimidation by the protesters, led (it claimed) by "shadowy figures" associated with various strands of militant republicanism.  Although the film showed Shell security men videoing protestors and even a number of gardaí breaking the windscreen and other windows of a protestor's car with their truncheons, the voiceover by Paul Williams made no mention of these incidents.

An American vice-president of Shell appeared, making the extraordinary claim that a person living near the pipeline would be "100,000 times more likely to be killed by lightning" than he or she would be likely to be killed by an explosion caused by any rupture in the pipeline.  Mr. McDonald queries the basis for this claim.  He states that he is unaware that any such assertion was made in the environmental impact statement on the project or in any of the risk assessments carried out then or since.  Yet he was simply allowed to get away with asserting it on air.

Mr. McDonald claims that worst of all, the documentary failed to explain what the Shell to Sea campaigners were seeking (as the name of the group implies) - viz, that Shell should process the gas offshore, as is the common practice elsewhere, and only then pipe it onshore at significantly lower pressure for distribution through the gas grid.  Neither did it refer to the role of former Minister for the Marine Frank Fahey, who has extensive business interests in Ireland and abroad, in granting foreshore licenses and other consents at an earlier stage in the process, in 2000.

An article written in the Irish Times on 26th October 2006 stated the Minister made a number of errors:

1. He agreed to sell the terminal site to EEI without first obtaining advice on its suitability and its compliance with the codes of practice.

2. The minister's consents for the onshore and offshore pipelines are in breach of EU Directive 98/30 because he failed to include a requirement that the pipeline complies with a code of practice.

3. The minister's consents for the pipeline are in breach of the code of practice.

4. The minister confined the terms of reference of the Advantica Safety Review to the pipeline even though the key issue was the siting of the terminal in Bellanaboy.

5. The minister confined the terms of reference of the mediation process to the pipeline even though he knew that the key issue was the siting of the terminal in Bellanaboy.

Mr. McDonald wrote the following article for the Irish Times 23rd September, 2003:

Devastation vindicates rejection of gas terminal
The landslide in Mayo indicates An Bord Pleanála made the right decision on the Corrib proposal, writes Frank McDonald

Last May, An Bord Pleanála was criticized by pro-development interests in the west for its decision to refuse planning permission for the Corrib gas terminal at Bellanaboy, Co. Mayo, because it was concerned about the safety of the peat mountain it would have created.

The Minister for Communications, Marine and Natural Resources, Mr. Ahern, expressed the Government's regret that it would further delay the development of the Corrib gas field, while Mr. Frank Fahey, Minister of State for Labour Affairs, described the reason given as "a technicality". Not many people living in the area affected by the landslide on Dooncarton Mountain, just over two miles from the proposed terminal, would be quite so dismissive. They saw roads ripped up, bridges damaged and even a graveyard devastated by the slippage of a blanket bog.

Enterprise Energy Ireland, a subsidiary of Royal Dutch Shell, had planned to excavate more than 600,000 cubic metres of peat from the site of the proposed terminal. It was to be stored in two repositories on another part of the site, overlaid on a sloping blanket bog of variable thickness. 
An Bord Pleanála refused planning permission for the development on a single ground - that the "high probability" of both of these peat repositories becoming unstable would constitute "an unacceptable risk to the health and safety of the local community and of the general public". It made this decision having regard to the contours of the area, the amount and pattern of rainfall there, the characteristics of the disaggregated peat, the method proposed for moving material to the repositories and the details of the system for retaining it on the site.

Nobody could accuse An Bord Pleanála of having treated the matter lightly.  There had been a 22-day oral hearing on appeals against Mayo County Council's decision to approve the proposed terminal - including the excavation of 660,000 cubic metres of peat and its subsequent storage.

A detailed report was prepared by Mr. Kevin Moore, the planning inspector who conducted the oral hearing, aided by a specialist consultant, Mr. David Ball, and the full board then spent two days considering the case. Members of the board also visited the site to see it for themselves.

The appeals board had to be careful, given the political sensitivity of Enterprise Energy Ireland's planning application, which was seen by Government ministers and others as the key to tapping in to the rich vein of natural gas found off the west coast, bringing jobs and investment to Co Mayo.

The report considered by An Bord Pleanála suggested a range of reasons for refusing permission, including the fact that the site would be remote from where the pipeline hit the shore and that the terminal would detract from the area's scenic amenity as well as degrading its fragile ecology. It said the development of a large gas-processing terminal "at this rural, scenic and unserviced area on a bogland hill ... with all its site development works difficulties, public safety concerns \ adverse visual, ecological and traffic impacts ... defies any rational understanding of the term 'sustainability'."

Given the high level of rainfall experienced in north-west Mayo, the report specifically warned that there was a "real risk" of the repositories failing, with "massive amounts of peat" potentially being "washed off the slope", destroying the drainage system as well as public roads and houses in the vicinity.

In its ruling, the appeals board zeroed in on this public safety issue, discounting all of the other arguments. Friends of the Irish Environment called the refusal of the application by An Bord Pleanála a "brave defense of basic science", saying infrastructural delays were "inevitable if environmental impact assessments are fundamentally flawed". The board has been vindicated by last weekend's landslide, which was mercifully non-fatal.

"It's been certainly proved that peat can move and this will have to be looked at if there's a new planning application [by Enterprise Energy Ireland]," the Mayo county secretary, Mr. John Condon, said yesterday. His interpretation of the ruling was that the board "wasn't happy with the way peat was going to be managed on the site".  This was something the developers would have to consider because the landslide on Dooncarton Mountain had highlighted the occasional instability of blanket bog. However, Mr. Condon said that if the peat excavated from the terminal site was to be taken away altogether, rather than stored, "it wouldn't be a problem". At least 300,000 cubic metres of peat had been shifted for the Knock-Claremorris bypass, though he didn't know what happened to it. The development of the main runway at Knock Airport - on what the late Jim Mitchell TD memorably called a "foggy, boggy mountain in Mayo" - had also shown that it's "within the capabilities of modern engineering to do that".

In the meantime, Mayo County Council is keeping tabs on how much it is costing to restore normality around Dooncarton Mountain - and it will be requesting emergency aid from the Department of the Environment to help defray the expense. (Irish Times, 2003)

Mr. McDonald states that he holds no brief for either side in this long-running row but believes this programme, for its sheer tendentiousness, was on a par with the discredited "Great Global Warming Swindle" aired by Channel 4 two years ago.  

Mr. McDonald further adds that the ‘documentary’ made by Praxis made no reference whatever to the fact that An Bord Pleanála refused planning permission for the Shell pipeline project in 2003, even though it later reversed this decision after being heavily criticized by politicians, including members of the Government.

Station’s Response:
TV3 have investigated this matter and reply as follows:

1. This programme consisted of a number of interviews with a number of protagonists (primarily all being local people), with regard to “The Shell to Sea” controversy.

2. There are extensive interviews allowing individuals such as Mr. Neil Harnett, Mary Corduff and Miss Maura Harrington state their case without any interruption from interviewers.  The first two minutes of the programme are uninterrupted from both Miss Harrington and Mr. Harnett.

3. The programme uses colloquial language in respect of all parties, i.e. paraic O’Coscara is described as “a front man” of the “pro-gas lobby”.

4. It should also be noted that quite emotional language is used by Miss Harrington in particular, when she describes without prompting Shell Executives as “shits in suits”.

5. The issue is undoubtedly a complex one and this is made clear with particular reference to the descriptions of the events on April 23rd 2009, which is described in terms of “everything is keenly contested”.  It is also made clear generally by Paul Williams that there are “allegations and counter-allegations” in respect of the entirety of the Shell to Sea controversy.

6. There can be little doubt about the gulf between both parties in this complex issue.

7. It must be realized however, that both sides were allowed talk to the camera practically uninterrupted in regards to their view.

8. It is also factually correct for TV3 to make reference to the fact that all five TD’s in the relevant electoral area are from parties that support the Shell scheme.  Further, it is also correct for TV3 to make reference to the fact that out of 138 complaints investigated by the Independent Garda Ombudsman’s Authority, 136 of these complaints have been dismissed.  Further, in regards to the factual consideration, both Kevin Harnett and Maura Harrington made their views on the legality or otherwise of their position very clear with references to “the Oireachtas …. Plays a rigged game”.  “I don’t care if every person in this area decides that this is a good thing”.  These are direct quotes from respectively Mr. Harnett and Ms. Harrington.

9. It should also be noted TV3 has reported upon the Shell to Sea controversy on a number of occasions and has had a number of interviews on its News programming with both sides of this controversy.

10. In respect of Mr. McDonald’s “formal complaint” to the Broadcasting Complaints Commission, a lot of what he refers to is about decisions that may or may not have been made by the Minister, and also includes articles (some of them up to six years old) in respect of the gas field generally.  These are not actually relevant in the context of the actual content of the programme.  It is entirely up to a broadcaster’s discretion as to the level and nature of the programme it broadcasts, provided always that it does so in accordance with statutory obligations.  Accordingly, this complaint would appear to primarily concern the actual gas field itself rather than the programme.

TV3 acknowledges that this is a very complex issue, with very polarized views being taken.  TV3 further acknowledges that there is a layer of complexity to this matter.  The reality is, however, that in regard to this programme, TV3 conducted interviews with both sides of this matter and used a tabloid/colloquial approach to the language in regards to both sides.  This is an entirely appropriate method of presenting an issue.

Decision of Commission:

The Commission has considered the broadcast, the submissions made by the complainant and the broadcaster.  The complainant raises issues with the treatment of the subject matter in this broadcast.  In assessing this complaint, the Commission had to have regard to Section 24(2)(a) fairness, objectivity and impartiality in current affairs.  

The Commission noted that the opening of the programme included a voice-over from one of the leading campaigners for Shell to Sea;

‘We’re prepared to do anything, to ensure that Shell do not succeed in laying a pipeline here in Glengad and we will make sure that the refinery in Bellinaboy will remain a white elephant as a monument to bad planning, as a monument of the failure of the use of force of the state over a local community.’

This was followed by the presenter stating;

‘Good versus evil, black versus white, David versus Goliath, that is how the struggle to stop Shell processing the Corrib gas field here in County Mayo is being portrayed around the world.  But is it that simple.  Are the vocal underdogs who are defying this giant international local heroes or are they villains of this epic western who stand in the way of national progress at the will of the people.’

Therefore, from the start of the broadcast the viewer was informed that the context of the programme was the gulf between two opposing sides.  The programme would focus on opposing views.  In this regard, the programme included two members of the local community who supported the project, local Gardaí and employees of Shell and on the opposing side, the principal protestors.  The complainant also raises an issue about a spokesperson from Shell being permitted to make statements without challenge.  The Commission noted that all participants were afforded ample opportunity to express opinion, to tell their side.  This included both those for and against the project.  For every view that was expressed in support of the project, a contrary view from the protestors was expressed.  Further, the viewer was informed of all the participant’s backgrounds and therefore, was in a position to comprehensively evaluate their contributions.  

The Commission also noted that the broadcast included footage of the protestors’ activities.  These were factual and the participants were aware of the presence of the cameras.  The Commission would acknowledge that some of the footage may not have shown the protestors in a positive light.  For example, the protestor sitting under a truck and the language he used.  However, while the actions may have appeared somewhat excessive, the footage merely showed the reality of the protestor’s activities.  

The Commission would acknowledge the concerns submitted by the complainant about the language used by the presenter on occasion.  However, the content of the programme, both footage of activities and the contributions, clearly evidenced the dichotomy of the two sides.  On balance, given the evidential content the Commission found that the presentation was fair.  

The main thrust of the programme was the polar views of two particular groups concerning the Corrib gas field project.  While the Commission would acknowledge that the aspect addressed is just one of many in a complex controversy, the programme-makers were entitled to explore such aspect.  Doing so could not determine that the issue was dealt with in an unfair, non-objective and partial manner.  The context of the programme was clearly articulated at the opening of the broadcast and at no stage was it purported to be an in-depth investigation of the controversy in its totality.  The complainant includes a number of aspects of the controversy in his submission.  It is a complex controversy and one of huge public interest.  While the complainant submits that the programme should have addressed certain issues, the Commission found that the issues as raised by him were not relevant in the context of the programme content as broadcast.  

The complainant submits that the programme should have dealt with particular issues, including the role of the Minister for the Marine who was involved in the negotiations for the development of the gas field.  It is a complex controversy and one of huge public interest.  While the complainant submits that the programme should have addressed this issue, the Commission found that relevance of this issue had to be considered in the context of the programme content as broadcast, and the editorial independence of the programme maker in relation to that content.  In the circumstances the Commission was of opinion that the non inclusion of certain matters did not render the programme partial or biased, given the purpose of the programme as stated at the outset.
On viewing the broadcast, the Commission found that both sides of the argument were given a fair hearing.  Each was afforded ample opportunity to participate and express views.  The complaint was rejected with regard to Section 24(2)(a) fairness, objectivity and impartiality.
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